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STATEMENT OF QUESTIONS PRESENTED 


The questions concerning the validity of Local Civil Rule 13 


to which this brief is directed are: 


Is Local Civil Rule 13 vague or uncertain? 


Does the Rule delegate judicial functions to the 
clerk? 


Does the Court have power to dismiss an action 
for failure to prosecute without giving notice to 


the delinquent party? 


Is the Rule inconsistent with Rule 41(b), F.R.C.P.? 


RULE INVOLVED 
STATEMENT OF INTEREST OF AMICUS CURIAE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Rules Similar To Local Rule 13 Have Been 
In Force In Other Districts For Many Years 


The Rules Is Not Vague Or Uncertain 


The Rules Does Not Delegate Judicial 
Functions To The Clerk 


Notice Is Not Essential To The ee Of 
A Dismissal For Failure To Prosecute 


Local Rule 13 Is Not Inconsistent With 
F.R.C.P. Rule 41 (b) 


CONCLUSION 
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TEXTBOOKS 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15, 231 


CHARLOTTE SLAVITT, 


Appellant, 
v. 


GLENN F. MEADER 
and 
ROBERT J. NEGRI 
and 
RAYMOND G. BUSBY 
and 
OTHER PERSONS 
at this time to your Plaintiff unknown, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR 
THE BAR ASSOCIATION OF THE DISTRICT OF COLUMBIA 
AMICUS CURIAE 


RULE INVOLVED 


Rule 13 of the Local Civil Rules of the United States District Court 
for the District of €olumbia: 
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Rule 13. Dismissal for Failure to Prosecute: Entry of Default 
for Failure to Proceed. 


(a) Clerk to Warn Dilatory Party; Dismissal Without Prejudice; 
Notice of. Ifa party seeking affirmative relief fails for five months, 
from the time action may be taken, to comply with any law, rule or 
order requisite to the prosecution of his claim, or to avail of any right 
arising through the default or failure of an adverse party, or to file a 
Certificate of Readiness under Rule 11(d), within six months from the 
date the action is called on the call of the civil calendar, the clerk shall 
warn the dilatory party by mail that his claim will stand dismissed if he 
fails to comply with this rule, making a note in the docket of the mailing; 
and if the delinquency continues for six months the complaint, counter - 
claim, cross-claim or third party complaint of said party, as the case 
may be, shall stand dismissed without prejudice, whereupon the clerk 
shall make entry of that fact and serve notice thereof by mail upon every 
party not in default for failure to appear, of which mailing he shall make 


an entry. 


(b) Failure to Warn; Effect. A failure of the clerk to give the 
warning as above provided will not affect the running of the six months’ 
period or otherwise relieve a party from operation of this rule. 


(c) Action From Municipal Court; Failure to Pay Filing Fee. 


If the plaintiff in an action certified from the Municipal Court on a plea 
of title fails to pay the filing fee within ten days from approval by the 
Municipal Court of the undertaking required by Title 18, Section 228 of 
the District of Columbia Code 1929, the defendant may pay the same and 
have the action dismissed, or he may calendar it for trial. 


STATEMENT OF INTEREST OF AMICUS CURIAE 


The Bar Association of the District of Columbia has submitted 
this brief for the aid of the Court in deciding the issue of the validity 
of Local Rule 13 of the Rules of United States District Court for the 
District of Columbia, should it reach that issue. Permission to file 


this brief amicus curiae was granted by the Court's Order February 3, 


1960. The Bar Association takes no position on the merits of the appeal 
or on any issue other than the validity of Local Rule 13. 


SUMMARY OF ARGUMENT 


The Bar Association believes Local Rule 13 is valid. Many 
District Courts throughout the country have similar rules and such 
rules have been in existence for many years. The Association has 
found no case declaring any such rule invalid. 


The Rule provides for dismissal upon a failure "to comply with 
any law, rule or order requisite to the prosecution of his claim." The 
Association believes that this standard is sufficiently clear to inform 
litigants of the conditions under which a claim will be dismissed. 


The Association believes that Local Rule 13 does not delegate 
any judicial functions to the clerk. The Rule is a judicially issued 
general order which applies to every civil case docketed in this district 
court. It provides for dismissal upon failure of a party to comply with 
any law, rule or order within six months. If this condition exists, the 
dismissal of the cause is automatic. No action by the clerk is required. 
The clerk's only function is ministerial, to enter in the docket the fact 
of dismissal. The clerk's entry, if erroneous, is void and the case is 
still pending before the court. Fox v. Smith, 58 App. D.C. 345, 30 F. 2d 
869 (1929). 
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Local Rule 13 requires the clerk to warn a delinquent party after 
his delinquency has continued for five months. The Rule specifically 
provides that failure to give such warning will not affect the operation 
of the Rule. Notice to the delinquent party is not essential to the valid- 
ity of a dismissal for failure to prosecute. Courts have the inherent 


power to dismiss cases for want of prosecution without notice. Cage v. 
Cage, 74 F. 2d 377 (5th Cir. 1934). 


Local Rule 13 is not inconsistent with Rule 41(b) F.R.C.P. There 
is nothing in Rule 41(b) or in any of the other Federal Rules of Civil 
Procedure which provides that Rule 41(b) is an exclusive method of 
dismissing an action for want of prosecution. The long-established 
inherent power of courts to dismiss actions for want of prosecution ante- 
dates Rule 41(b). Absent a clear expression in the Federal Rules of 
Civil Procedure, this power should not be held to have been abrogated 


by Rule 41(b). 5 MOORE'S FEDERAL PRACTICE,,. (2d ed. .1951).p. 1036. 


For the foregoing reasons, the Bar Association believes that 
Local Rule 13 is a valid exercise of the court's power to rid its docket 
of apparently abandoned causes. The procedure violates no right of a 
delinc1ent party. It does not exceed powers exercised in similar rules 
by district courts throughout the country. Finally, it must be remem- 
bered that the only one damaged or inconvenienced by operation of this 
rule is a party who actually has failed to comply with any law, rule or 
order requisite to the prosecution of his claim for six months. The 
court certainly should have the power to dismiss such cases from its 
docket. 


ARGUMENT 


I 


RULES SIMILAR TO LOCAL RULE 13 HAVE BEEN IN FORCE 
IN OTHER DISTRICTS FOR MANY YEARS 


Rules with a similar purpose as Local Rule 13, to rid the calendar 
of apparently abandoned causes, have been in effect in many districts for 
years. These rules are collected for the Court's convenience in Appen- 
dix A. 


There is no rule worded exactly the same as Local Rule 13. 
However, the essential features of Rule 13 are found in many similar 
rules. The analysis below shows that, point for point, there is ample 
precedent for the provisions of Rule 13. The existence of these similar 
rules is persuasive evidence of the validity of the provisions of Rule 13. 


The essential features of Local Rule 13 are the following: 


1. A party must fail "to comply with any law, rule or order 
requisite to the prosecution" of his claim. 

2. Such delinquency has contined for six months. 

3. Upon the happening of the foregoing conditions, the action, by 
operation of the rule, "shall stand dismissed." 

4. The dismissal is "without prejudice." 


5. Prior notice to the delinquent party is not a condition precedent 


to dismissal, although it is the clerk's duty to give notice after delinquency 


has continued for five months. 
6. The clerk must serve notice of the entry of dismissal on all 


parties who have appeared. 
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Many district courts throughout the country have similar rules. 
These rules are quite varied. Some contain provisions which are not 
as strict as Local Rule 13, others are more strict. 


Following is a comparison of the essential features of Local 
Rule 13 with the other similar rules: 


1. No rule uses the phraseology of failure "to comply with any 
law, rule or order requisite to the prosecution" of the claim. Some 
rules are specific in defining the default which will work dismissal, 


e.g., “failure to have process issued and service thereof made," 


failure "to attend any general call of cases.""2 Other rules appear to 

be even more general than Local Rule 13 in this respect, e.g., "no 
steps have been taken, '""? "no action has been taken," “without proceed- 
ings having been taken," "in which no steps or proceedings appear to 
have been taken, '"® "cases that have remained dormant,'"” "no advance- 
ment has been made in the pleadings, '"® “proceedings which have been 
pending,’”? "no substantial action has been taken, '"10 "no order has been 
entered,"11 


2. Local Rule 13 provides for dismissal after delinquency has 
continued for six months. Most of the other rules provide for one year, 
but a substantial number provide for six months. Some provide for less, 


D. Ariz. Civ. R. 7; S.D. Texas.Civ. R. 22(a); E.D.Va., Civ. R. 7. 
N.D. Wl.. Civ. R. 21. 

N.D. Calif. .Civ. R..14. 

D. Colo. Civ. R. 8; D. Conn., Civ. R. 13; D. Mass., Civ. R. 12. 
N.D. Fla. Civ. R. 7. 

D. Hawaii Civ. R. 6; E.D. La. Civ. R. 12; W.D. Mich. Civ. R. 8. 
D. Me. Civ. R. 15. 

D. Minn. Civ. R. 3; D. Neb. Civ. R. 29. 

E.D. Mo. Civ. R. 8. 

N.D. W.Va. Civ. R. 8. 

1] ELD. Wis. Civ. R. 11. 
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60 days 12 and three months.2° gome provide for more, two years = 
and three years.!5 One district prescribes no time limitation at al1,16 


3. The phraseology of Local Rule 13 that the action "shall stand 
dismissed" is unique, but other districts also provide for dismissal 
without further court action, e.g., D. Conn, Civ. R. 13; W.D.N.Y. Civ. 
R. 11; E.D, Pa. Civ. R. 18; E.D. Wash. Civ. R. 23. Most rules, how- 
ever, provide for dismissal by the court. 


4. While many rules are silent on whether the dismissal is with 
or without prejudice, several rules, like Local Rule 13, explicitly pro- 
vide that the dismissal is "without prejudice,"")” 


5. Local Rule 13 explicitly provides that notice is not a prerequi- 
site to dismissal. Some rules explicitly require notice,® others do not 
require a special notice to the parties, providing for dismissal at a 
general call of the calendar, 19 and one rule explicitly provides for dis- 


missal "with or without notice,""29 


6. Local Rule 13 requires that notice of the dismissal be sent to 


the parties who have appeared, While not a common provision, it is not 
21 , 


unique, 


The foregoing review shows that many other district courts for 
years have had rules with similar provisions in effect. 


12 
13 
14 
15 


S.D. Tex. Civ. R. 22; E.D. Va. Civ. R. 7. 

W.D. Wash. Civ. R. 15. 

D. Mass. Civ. R. 12; E.D. Pa. Civ. R. 18. 

W.D. Pa. Civ. R. 5. 

D. Ore. Civ. R. 17. 

D. Me. Civ. R. 15; W.D. N.Y. Civ. R. 11; E.D. Pa. Civ. R. 18. 
M.D. Pa. Civ. R. 21-A; D. Utah Civ. R. 4. 

D. Ariz. Civ. R. 7; N.D. Fla. Civ. R. 7. 

N.D. Ga. Civ. R. 14. 

D. Mass. Civ. R. 12. 
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The Association submits that the long-standing practice of other 
district courts throughout the country is persuasive evidence of the 
validity of the instant Rule. Great weight should be given to the opinions 
of the hundreds of district court judges who have participated in the 
formulation and promulgation of these rules. 


I 
THE RULE IS NOT VAGUE OR UNCERTAIN 


Local Rule 13 provides for dismissal upon a party's failure "to 
comply with any law, rule or order requisite to the prosecution of his 
claim." While this standard is not as specific as that in some rules 
which provide for dismissal for failure to serve process 22 or attend 
any general call of cases, 7° it is at least as informative as rules pro- 
viding for dismissal of cases which have "remained dormant"“* or in 
which no "steps"'2> or "proceedings"2® have been taken. 


The Association believes the Rule is sufficiently clear to inform 
claimants what must be done to avoid dismissal. A claimant who 
diligently prosecutes his claim will not run afoul of the Rule. 


22 
2 
24 


E.g., D. Ariz. Civ. R. 7; $.D. Tex.. Civ. R. 22(a). 
3 Bg. N.D. Dl. Civ. R. 21. 


D. Me. Civ. R. 15. 
25 NLD. Calif. Civ. R. 14. 
26 wD. Fla. Civ. R. 7. 


Il 
THE RULE DOES NOT DELEGATE JUDICIAL FUNCTIONS TO THE CLERK 


Local Rule 13 is a judicial order. It is a general order which 
applies to every case docketed in the District Court. It is judge-made 
and judge executed. The clerk exercises no function requisite to the 
dismissal of a case. A case is dismissed by operation of the Rule. 
The clerk's participation is entirely ministerial. He performs his 
function after the cause has been dismissed by operation of the Rule. 
His duty is to enter the fact of dismissal in the docket and to send 
notice to the parties who have appeared. 


Local Rule 13 provides that a case which has not been prosecuted 
for six months "shall stand dismissed." The dismissal occurs auto- 
matically when the conditions set forth in the Rule are met. No action 
of the clerk precedent to dismissal is required or provided for. The 
dismissal is entirely judicial, by force of the judicial rule. 


After the action is dismissed by operation of the Rule, the clerk 
records the fact by making an appropriate entry on the docket. The 
clerk's entry is not essential to the validity of judgment. The case 
would stand dismissed whether or not the clerk made the entry. 

"Entry is merely a ministerial duty of the clerk to 
perpetuate that act, though in most jurisdictions 
necessary to create a lien or start running the 
time to appeal."" Zadig v. Aetna Ins. Co., 42 F.2d 
142, 143 (2d Cir. 1930). 

The clerk's erroneous entry of dismissal does not affect a case 
which has not in fact been dismissed by operation of the Rule. Such a 
case is still pending notwithstanding the clerk's entry. 


This point was explicitly decided by this Court in Fox v. Smith, 
58 App. D.C. 345, 30 F. 2d 869 (1929). That case involved a predeces- 
sor rule of current Local Rule 13. The prior rule provided, 
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"Rule 74: When any party to a cause other than 
criminal or bankruptcy is in default for failure 
to plead, or to notice for trial a cause in which 
an issue of law or of fact has been raised and 
such default should continue for one year, the 
clerk of this Court shall enter in the docket the 
words 'DismissedW,.P.', together. with the date of 
such entry, meaning dismissed without prejudice 
and without costs to either party, and shall im- 
mediately give notice in writing of such action 
to counsel of record for plaintiff, or to plaintiff 
himself if no counsel of record for plaintiff ap- 
pears, provided, however, that on application of 
either party and for cause shown, such cause so 
dismissed may be revived and its prosecution 
resumed, and for the purpose of such revival 
the term of court at which entry is made is ex- 
tended for a period of six months thereafter." 


(p. 870) 

In this case, the plaintiff had pleaded and had noticed the cause 
for trial. The clerk, however, entered 'Dismissed W.P." in the docket. 
The plaintiff moved ito vacate the order of dismissal and the court 
granted plaintiff's motion. Defendant later moved to vacate the order 
vacating the dismissal, which was sustained. Plaintiff appealed. 


This Court held that plaintiff had not been in default because he 


had complied with the rule by pleading and noticing the cause for trial. 
The Court held, 


"We are therefore convinced that the clerk was not 
authorized or empowered to dismiss the case on 
April 23,'1924, and that the entry of dismissal 
then made by him was utterly void and of no effect." 
(p. 870) 

* * * 

"In entering judgments the clerk acts in a purely 
ministerial capacity, and exercises no judicial 
functions . . . and a judgment entered by a clerk 
who had no authority to enter it at all, or to enter 
it in the form in which it was entered, is void." 
(pp. 870-71) 


* * 
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"Inasmuch, therefore, as the original order of 
dismissal was void, it follows that the order vacat- 
ing the dismissal was unnecessary and vain, and 
that the subsequent order vacating that last named 
was equally so. For in contemplation of law the 
cause was not, and is not, dismissed, but is deemed 
to be pending in the lower court." (p. 871) 

Thus, it is clear that the clerk's entry in the docket is irrelevant 
to the status of the case. If the case is actually in default as defined by 
Local Rule 13, the case stands dismissed whether the clerk makes the 
entry or not. If the case is not actually in default, the case is still 
pending even though the clerk enters it as dismissed on the docket. 
Correction of the docket is a simple matter which could be effected 
by appropriate motion. See e.g., Fidelity & Deposit Co. of Maryland 
v. MacGruer, 77 F. 2d 83 (9th Cir. 1935). 


IV 


NOTICE IS NOT ESSENTIAL TO THE VALIDITY OF A DISMISSAL 
FOR FAILURE TO PROSECUTE 


Local Rule 13 requires the clerk to warn a party who has been in 
default for five months, but the Rule specifically provides that the clerk's 
failure to give such warning will not affect the running of the six months’ 
period and consequent dismissal of the action. Notice is not a prerequi- 


site of the court's power to dismiss for failure to prosecute. 


In Cage v. Cage, 74 F. 2d 377 (5th Cir. 1934), the district court 
called a case which had been set for hearing, and since no parties 


appeared, dismissed it for want of prosecution. Plaintiff moved to 
vacate the order and reinstate the case on the ground that he had not 
received notice prior to the court's dismissal. The motion was denied 
and plaintiff appealed. The Court of Appeals held, 
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"Every litigant is under the duty without notice to 
take cognizance of a regular term of court and to 
be present in person or through counsel to protect 
his interest. Every court has the inherent power 
in term time, without notice, to set cases appear- 
ing on its docket for hearing and to dismiss cases 
for want of, or unreasonable delay in, prosecution." 
(p. 378) 

Local Rule 13 is governed by this holding. Since the district 
court has the power to dismiss without notice an individual case for 
want of, or unreasonable delay in, prosecution, it clearly has the power 
to prescribe by general rule what shall constitute want of, or unreason- 


able delay in, prosecution and to dismiss such cases without notice. 


The second circuit holds that where a court rule requires notice, 
such notice must be given or the dismissal is not valid. Zielinski v. 
United States, 102 F. 2d 469 (2d Cir. 1939). This court, however, has 
specifically recognized the power of a district court to dismiss for lack 
of prosecution without notice. 
"The necessity of notice in Rule 8 is a self-imposed 
judicial limitation. The court otherwise has inher- 
ent power to dismiss a cause for lack of prosecution 
without notice." Zielinski v. U.S., 120 F. 2d 792, 793 
(2d Cir. 1941) 
A state court has even gone so far as to hold that even where the 
local court rule required notice, failure to give it did not affect the 


validity of a dismissal for want of prosecution. Railway Co. v. District 
Court, 170 Iowa 568, 153 N.W. 217 (1915). The court said, 


"The right and authority to dismiss an action for 
want of prosecution does not depend upon any rule 
of court.’ (p. 576) 

Thus, it is clear that Local Rule 13 is valid notwithstanding its 
provision that the failure of the clerk to give warning will not affect 
the dismissal after six months' default. The court's inherent power 
to clear its dockets of unprosecuted actions without notice sustains the 
rule. There is no legal bar to the court putting the burden on the 
claimant to attend his own claim diligently. 
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V 


LOCAL RULE 13 IS NOT INCONSISTENT WITH F.R.C.P. RULE 41(b) 


Rule 41(b), Federal Rules of Civil Procedure, provides for invol- 
untary dismissal of actions "for failure of the plaintiff to prosecute or 
to comply with these rules or any order of court." The procedure in 


Rule 41(b) is for the defendant to move for dismissal. Such dismissal, 


unless the court otherwise provides, operates as an adjudication upon 
the merits. 


There is nothing in Rule 41(b) or in any of the other Federal Rules 
of Civil Procedure which provides that Rule 41(b) is an exclusive method 
of dismissing an action for want of prosecution. It is simply one method 
of doing so. 


Moreover, Rule 41(b) explicitly recognizes that there may be 
dismissal of actions for want of prosecution by means other than pur- 
suant to that rule. The rule provides, 


"Unless the court in its order for dismissal other- 
wise specifies, a dismissal under this subdivision 
and any dismissal not provided for in this rule, 
other than a dismissal for lack of jurisdiction or 
for improper venue, operates as an adjudication 
upon the merits." (Emphasis supplied) 


This Court has held that a dismissal by the court on its own 
motion for want of prosecution is a dismissal not provided for in Rule 
41(b). American Nat. Bank & Trust Co. v. United States, 79 U.S. App. 


————— 


D.C. 62, 142 F. 2d 571 (1944). The Court said, 


"Under Rule 41(b) a dismissal on defendant's motion, 
and likewise a dismissal not provided for in the Rules, 
‘operates as an adjudication upon the merits' unless 
otherwise specified on the order. The court has in- 
herent power to dismiss, on its own motion, for want 
of prosecution. Such a dismissal is not provided for 
in the Rules and therefore operates as an adjudica- 
tion upon the merits." (p. 572) 
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Thus, this Court has recognized that a court's inherent power to 
dismiss for lack of prosecution on its own motion is not inconsistent 
with, but actually contemplated by Rule 41(b). Surely, Rule 41(b) was 
not intended to prohibit the court exercising its dismissal power by 
rule. 


This is Professor Moore's view. He says at 5 Moore's Federal 
Practice (2d ed. 1951) p. 1036: 


"While Rule 41(b) provides that 'a defendant may 
move' for dismissal for want of prosecution, it 
has been held that a district court may - either 
under this rule or Rule 83, or in the exercise of 
its inherent power to keep its dockets clear - 
dismiss on its own motion for want of prosecution 
or provide by local rule for automatic dismissal 
of causes in which no action has been taken within 
a prescribed period. 


"Such a local rule is not inconsistent with Rule 41(b)." 


CONCLUSION 


For the foregoing reasons, the Bar Association urges this Court 
to sustain the validity of Local Rule 13, should it reach that issue. 


Respectfully submitted, 


ROBERT M. BECKMAN 
FRANCIS L. YOUNG, JR. 
JOHN P. BURKE 


For the Bar Association of 
the District of Columbia 


APPENDIX A 


SURVEY OF THE LOCAL CIVIL RULES OF ALL UNITED 
STATES DISTRICT COURTS FOR PROVISIONS COMPAR- 
ABLE TO LOCAL CIVIL RULE 13 OF THE U. S. DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
ALABAMA 
U.S.D.C., Northern District 
No written rules. 
U.S.D.C., Middle District 
No new rules since 1933; rules not available. 
U.S.D.C., Southern District 


No new rules since 1928; rules not available. 


ALASKA 
U.S.D.C., District of Alaska 
Rule 16. "Civil cases which have been pending 


in this court for more than one year without any 
proceedings having been taken therein may be 
dismissed as of course, for want of prosecution, 
by the court or on motion at a call of the calendar. 
Such cases may also be dismissed for want of 
prosecution at any time on motion of any party 


upon notice to other parties." (1956) 


ARIZONA 
U.S.D.C., District of Arizona 
Rule 7. 

we * * 

" A failure to have process issued and service 
thereof made within a year from the filing of the 
complaint shall be sufficient to warrant dismissal 
of the action for want of prosecution at a general 
call of the calendar." (1938) 


Rule 14, 


""* * * Cases which have been pending for 
more than one year without any proceedings having 
been taken therein during such year may be dismis- 
sed as of course, for want of prosecution by the court 
on its own motion at a general call of the calendar." 
(1938) 


ARKANSAS 
U.S.D.C., Eastern District 
No comparable rule. 
U.S.D.C., Western District 
No comparable rule. 


CALIFORNIA 
U.S.D.C., Northern District 
Rule 14 provides for dismissal in any civil 
action "pending in which no steps have been taken 
for six months," at a call of all such actions, 
notice of which has been mailed to all attorneys 
of record, and if no "good cause for the lack of 


prosecution" is shown or none of the attorneys 


or parties appear. 
U.S.D.C., Southern District 
Rule 10 provides that upon three consecutive 
monthly calendar calls of actions at issue, "with- 
out response from either party,” an action "will 
be dismissed for want of prosecution." Notice is 
required before each call. (1944) 
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COLORADO 
U.S.D.C., District of Colorado 
Rule 8 provides that the court "may" dismiss 


an action in which no action has been taken by the 


parties for one year, provided notice thereof has 
been mailed by the clerk to counsel 30 days before 
opening of a term and if no action is taken between 
giving of the notice and the opening of the term. 
(1940) 


CONNECTICUT 
U.S.D.C., District of Connecticut 

Rule 13 provides that in an action in which 
"no action has been taken by the parties for one 
year, the clerk shall give notice of proposed dis- 
missal to counsel of record on or before" Septem- 
ber 1 of each year. If such notice is given, and if 
no action is taken between the giving thereof and 
thirty days thereafter, "the clerk shall enter an 
order of dismissal." Any such order may be sus- 
pended, altered or rescinded by the court for cause 
shown. (1953) 


DELAWARE 
U.S.D.C., District of Delaware 
No written rules. 


DISTRICT OF COLUMBIA 
U.S.D.C., District of Columbia 
Omitte- 
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FLORIDA 
U.S.D.C., Northern District 
Rule 7. "Cases which have been pending in 
this court for more than one year without proceed- 
ings having been taken therein during such year 
may be dismissed as of course, for want of prosecu- 
tion, by the court of its own motion, at a general call 
of the calendar. Such cases may be dismissed, also, 
for want of prosecution at any time on motion by any 
party upon notice to the other parties." (1959) 
U.S.D.C., Southern District 
Rule 11 provides for dismissal of cases not 
at issue, which have been pending for more than 
one year "without any proceedings having been taken 
therein," by the court on its own motion at a call of 
the calendar, or at any other time after reasonable 
notice to counsel. Such cases may be dismissed at 
any time on motion of a party after giving notice. 
(1955) 


GEORGIA 
U.S.D.C., Northern District 

Rule 14 provides that the court may, with or 
without notice, dismiss any case for want of pro- 
secution: when plaintiff shall, for more than 60 
days after filing suit willfully fail or refuse to 
have a defendant served; or "willfully fail or re- 
fuse to make ready the case, or cause same to be 
made ready, to be placed on the Trial Calendar;" 


or when a case has been pending for more than one 


year "without any proceedings having been taken 
therein.” (1952) 
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U.S.D.C., Middle District 
No written rules. 

U.S.D.C., Southern District 
No written rules. 


HAWAIL 
U.S.D.C., District of Hawaii 

Rule 6 provides that twice yearly there will be 
a Call of all civil actions pending and undisposed of 
"in which no steps or proceedings appear to have 
been taken" for 6 months. Notice shall be mailed 
to attorneys in these cases. "If none of the parties 
or their attorneys appear," the action may be dis- 
missed. (1955) 


IDAHO 
U.S.D.C., District of Idaho 
No comparable rule. 


ILLINOIS 
U.S.D.C., Northern District 
Gen. Rule 21 provides that cases "pending 


for more than one year without any proceedings 


having been taken and cases in which counsel for 
the party whose duty it is to prosecute fails to 
attend any general call of cases" may be dismis- 
sed at a general call. Notice of the call shall be 
published in the Chicago Daily Law Bulletin, or 
otherwise. (1955) 
U.S.D.C., Eastern District 

Rule 9 provides for semi-annual call of all 
civil actions in which no order has been entered 
for one year, pursuant to notice as the court may 
direct. If no satisfactory explanation, the court 
shall dismiss the same. (1958) 
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U.S.D.C., Southern District 
No comparable rule. 


INDIANA 
U.S.D.C., Northern District 
Rule 11 provides for dismissal of "cases in 
which no action has been taken for a period of one 
year" after thirty days’ notice to attorneys. (1955) 
U.S.D.C., Southern District 
Rule 16 provides for dismissal after one year 
in which "no papers have been filed," after 10 days' 
notice by the clerk to attorneys or a pro se party. 
(1957) 


IOWA 
U.S.D.C., Northern and Southern Districts 

Uniform Rule 22. "In any action or matter 
not being prosecuted with reasonable diligence, 
the court may upon notice and hearing dismiss 
the same for lack of prosecution. 

"All cases which have been at issue for one 
year or more shall be ordered tried or dismissed 
at the next term, and such cases shall be either 
tried or dismissed" unless, for cause shown, 


another disposition is ordered by the court. (1953) 


KANSAS 
U.S.D.C., District of Kansas 
Rule 13 provides for dismissal after one 
year "in which no action has been taken by the 
parties," after 30 days' notice, in the court's 
discretion. An order may be obtained removing 


the case from the operation of the rule. (1949) 


KENTUCKY 
U.S.D.C., Eastern District 
Text of rules (1936) not available. 
U.S.D.C., Western District 


No comparable rule. 


LOUISIANA 
U.S.D.C., Eastern District 
Rule 12 provides for twice-yearly calls of 

actions "in which no steps or proceedings appear 
to have been taken within 6 months." Notice by 
mail shall be given to attorneys in cases to be 
called. If no one appears, "the court may direct 
the clerk to enter an order" of dismissal. (1944) 

U.S.D.C., Western District 


No comparable rule. 


MAINE 
U.S.D.C., District of Maine 
Rule 15 provides that, at a regularly 
scheduled calendar call of all cases on the 
docket for one year or more, "'cases that have 
remained dormant for one year, with the docket 
showing no action by either party, shall be dis- 
missed, without prejudice and without costs, 


- asamatter of course," unless 


good cause be shown to the court. (1941) 


MARYLAND 
U.S.D.C., District of Maryland 
No comparable rule. 
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MASSACHUSETTS 
U.S.D.C., District of Massachusetts 

Rule 12 provides that on the first business 
day in January all pending actions "in which no 
action shall have been taken during the two years 
next preceding shall be dismissed without preju- 
dice. .  . or disposed of by other appropriate 
order. Notice of orders entered under this rule 
shall be sent" to counsel. An order may be obtained 
removing a case from operation of the rule. A case 
removed pursuant to the rule may be revived and 
restored for good cause shown upon motion filed on 
or before March 1 and after notice to other parties. 
(1941) 


MICHIGAN 

U.S.D.C., Eastern District 
No comparable rule. 

U.S.D.C., Western District 

Rule 8 provides that twice yearly the clerk 

shall inform the court of all cases "in which no 
steps or proceedings appear to have been taken 
within six months," whereupon the court may 
direct the attorneys to show cause why the case 


should not be dismissed, and if no satisfactory 


Cause is shown," the court may direct the clerk 
to enter an order dismissing the same for want 
of prosecution."" (1949) 
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MINNESOTA 
U.S.D.C., District of Minnesota 

Rule 3." * * * 

"All cases which have been at issue for one 
year or more, or in which no advancement has been 
made in the pleadings for a period of one year, shall 
be placed upon the calendar by the clerk, upon 30 
days' notice to all counsel of record, and such cases 
shall be either tried or dismissed, unless the court, 
for good cause shown, shall order some other disposi- 
tion, 

"On the first day of the term, there shall be 
a preliminary call of the cases on the calendar. All 
cases shall be either set for trial, continued or dis- 
missed." (1942) 


MISSISSIPPI 
U.S.D.C., Northern and Southern Districts of Mississippi 


No written rules. 


MISSOURI 
U.S.D.C., Eastern District 
Rule 8. g. "The clerk shall place upon a 
general call docket. . . all civil cases and 
proceedings which have been pending for three 


full terms [two terms per year] prior to the call, 


which cases and proceedings, upon call, shall be 
dismissed for failure to prosecute unless good 
cause be shown. . . , and the judge shall note 
in any order of dismissal whether the same shall 
be with or without prejudice." (1954) 

U.S.D.C., Western District 
No comparable rule. 
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MONTANA 
U.S.D.C., District of Montana 
No comparable rule. 


NEBRASKA 
U.S.D.C., District of Nebraska 

Rule 29, (a) and (b), provides that all pending 
cases in which there are or may be issues for 
trial will be placed on a trial calendar to be called 
on the first day of each term. 

"(c) Disposition of untried cases on the Call 
of the Calendar: All cases which have been at 
issue for one year or more, or in which no advance- 
ment has been made in the pleadings for a period of 
one year, shall be ordered tried or dismissed at the 
term then being opened and such cases shall be 
either tried or dismissed in that term" unless the 
court, for good cause shown, orders otherwise. 
(1955) 


NEVADA 
U.S.D.C., District of Nevada 
No comparable rule. 


NEW HAMPSHIRE 
U.S.D.C., District of New Hampshire 
No comparable rule. 


NEW JERSEY 
U.S.D.C., District of New Jersey 
Rule 12 provdes that cases pending "for more 
than six months without any proceedings having 
been taken therein, may be dismissed as of course" 


by the court on its motion on notice to both parties. 
(1951) 


NEW MEXICO 
U.S.D.C., District of New Mexico 

Rule 13 provides for dismissal in the court's 
discretion after ten days' notice by the clerk of 
"any case in which no action has been taken by the 
parties for one year." This provision is "in no 
sense exclusive and shall not be construed as in 
any way limiting the power of the court to dismiss 
actions in other instances of failure to prosecute 


or upon other grounds." (1956) 


NEW YORK 
U.S.D.C., Eastern and Southern Districts 
Uniform Rule 21 provides that "cases which 
have been pending for more than one year without 
any proceedings having been taken may be dismis- 
sed for want of prosecution by the court on its own 
motion at a general call of such cases upon not 


less than 30 days' notice" by the clerk by mail. 


(A note following the rule states, inter alia, that | 


"it seems preferable" to give the notice before the 
dismissal rather than after it, and that Federal 
Rule 60(b) ''seems adequately to take care of cases 
in which the dismissal is suffered through mistake, 
inadvertence or excusable neglect.") (1951, 1952) 
U.S.D.C., Northern District 

Rule 11. "In any cause or proceeding which 
might have been brought to trial or hearing, but 
in which no action has been taken by the parties 
for one year," the clerk shall mail notice 30 days 
before the opening of the January or September term. 
If the notice has been given, and no sufficient cause 
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shown at the call for that term, "an order of 
dismissal shall be entered by the clerk as 
directed by the court." (1954) 

U.S.D.C., Western District 

Rule 11 provides for notice similar to the 

provision of Rule 11 of the Northern District, 
and continues: "If such notice has been given 
and no sufficient cause be shown at the call of 
the civil calendar . . ., anorder of dismissal 
without prejudice shall be entered by the clerk 
as of course." (1952) 


NORTH CAROLINA 
U.S.D.C., Eastern and Western Districts 
No comparable rule. 
U.S.D.C., Middle District 
No comparable rule. 


NORTH DAKOTA 
U.S.D.C., District of North Dakota 
Rule IV. 3. "Cases which have been pending 
in this court for more than one year without any 
proceedings having been taken therein during 
such year may be dismissed as of course for 
want of prosecution by the court on its own motion 


at the general call of the calendar. Such cases 


may also be dismissed. . . at any time on 


motion of either party after notice. . ." 
(1958) 
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OHIO 
U.S.D.C., Northern District 
Rule 6 provides for twice-yearly call of 

"all the actions on the civil docket pending and 
undisposed of in which no steps or proceedings 
appear to have been taken within 6 months." 
Notice of the call shall be given by mailing. If 
no one appears at the call, or if no showing is 
made that the lack of activity is not due to plain- 
tiff's fault or lack of diligence, "the Court may 
direct the clerk to enter an order dismissing 
the action. . ." (1941) 

U.S.D.C., Southern District 
No comparable rule. 


OKLAHOMA 

U.S.D.C., Northern District 
No comparable rule. 

U.S.D.C., Eastern District 

Rule 12 provides that "an order of dismissal 

may be entered in the court's discretion" at the 
opening of a term, if 30 days’ notice by mail has 
been given, "in any case in which no action has 
been taken by the parties for one year." (1940) 

U.S.D.C., Western District 


No comparable rule. 


OREGON 
U.S.D.C., District of Oregon 
Rule 17. "All actions filed must be prosecuted 
with due diligence, and any action not so prosecuted 


may be dismissed for want of prosecution." (1958) 
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PENNSYLVANIA 
U.S.D.C., Eastern District 

Rule 18. ‘Whenever in any civil action the 
Clerk shall ascertain that no proceeding has been 
docketed therein for more than two successive 
years immediately preceding such ascertainment, 
the Clerk shall send notice to counsel of record 
or, if none, to the parties, that unless the Court, 


upon written application filed within thirty (30) 


days from the receipt of such notice and upon good 
cause shown shall otherwise order, the action shall 
be dismissed. In the absence of such application to 
or order by the Court, the Clerk shall, without 
Special order, enter upon the record ‘dismissed, 
without prejudice under Rule 18,’ and shall, upon 
application by defendant, tax the costs against the 
plaintiff." (1959) 
U.S.D.C., Middle District 

Rule 21-A provides for dismissal forthwith 
“as of course by the Judge" at a call at which no 
attorneys or parties appear in any action "in which 
no steps or proceedings appear to have been taken 
in one year." Notice of the call is to be mailed at 
least 30 days before the call. 

U.S.D.C., Western District 

Rule 5. (n) "In any case in which no proceeding 
toward bringing it to issue, trial or termination has 
been taken for a period of three consecutive years, 
the Clerk shall present the matter to the Court for 
appropriate consideration." (1954) 
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RHODE ISLAND 
U.S.D.C., District of Rhode Island 
No new rules since 1912; text thereof not 
available. 


SOUTH CAROLINA 
U.S.D.C., Eastern and Western Districts of South Carolina 
No comparable rule. 


SOUTH DAKOTA 
U.S.D.C., District of South Dakota 
Rule 9, Section 4. "All cases which have 

been at issue for one year or more, or in which 
no advancement has been made in the pleadings 
for a period of one year, shall be ordered tried 
or dismissed at the term then being opened and 
such cases shall be either tried or dismissed at 
that term unless the court for good cause shown 
shall order some other disposition." (1958) 


TENNESSEE 
U.S.D.C., Eastern District 
No comparable rule found. 
U.S.D.C., Middle District 
No new rules since 1927; text thereof not available. 
U.S.D.C., Western District 
No written rules. 


TEXAS 
U.S.D.C., Eastern District 
No new rules since 1932; text thereof not available. 
U.S.D.C., Northern District 


No new rules since 1929; text thereof not available. 
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U.S.D.C., Southern District 

Rule 22. 'In these instances, and in instances 
provided by law or court rules, the court may, with 
or without notice to the parties, dismiss any case 
other than a criminal case for want of prosecution: 

"(a) When a plaintiff shall in any case for more 
than sixty (60) days after filing suit wilfully fail or 
refuse to have defendants, or some of them, served 
with process, or shall wilfully fail or refuse to make 
ready the case, or cause same to be made ready, to 
be placed on the trial calendar. 


"(c) Where a case has been pending in this 


court for more than a year without any proceedings 


having been taken therein during such year." (1948) 
U.S.D.C., Western District 


No new rules since 1932; text thereof not available. 


UTAH 
U.S.D.C., District of Utah 
Rule 4(c) provides that "in any case which 
might have been brought to trial but in which no 
action has been taken by the parties for one year," 
the Clerk shall mail notices to counsel advising of 
this fact and stating that thirty days hence the case 
will be dismissed unless good cause to the contrary 
be shown. If the notice has been given and no action 
taken in the meantime, "an order of dismissal shall 
be entered as of course."" (1942) 


VERMONT 
U.S.D.C., District of Vermont 
No comparable rule. 


VIRGINIA 
U.S.D.C., Eastern District 
Rule 7. ''The summons and complaint must be 

served on each defendant within sixty days after the 
issuance of the summons, and if the same is not 
served within said time the marshal,. . . shall 
make return thereof to the clerk's office . 
Unless a defendant has been so served within said 
time, or has appeared generally. . ., the action 
against him shall abate, and be dismissed from the 
docket without prejudice; provided, however, that 
a plaintiff whose time to effect service has not 
expired may from time to time, for good cause 
shown procure an order extending the time . 
(1954) 

U.S.D.C., Western District 
No new rules. 


WASHINGTON 
U.S.D.C., Eastern District 
Rule 23. (a) "In any case in which no action 
of record has been taken by the parties for six 
months next last past, it shall be the duty of the 
Clerk to mail notice thereof. . . fifteen days 
before the opening of each term of court. If no 


action of record has been taken in the case in 


the meantime, or no satisfactory explanation of 


non-action is submitted, an order of dismissal 
without prejudice shall be entered. . ." (1942) 
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U.S.D.C., Western District 

Rule 15 provides for abatement as to a defend- 
ant not served within three months after issuance 
of the summons, but makes provision for plaintiff's 
obtaining an order extending the time to serve. 
Similar to Rule 7, Eastern District of Virginia, 
supra. (1941) 

Rule 41. "All cases that have been pending in 
this court for more than one year without any proceed- 
ing of record having been taken may be dismissed by 
the court on its own motion. . . at the beginning of 
each term." (1941) 


WEST VIRGINIA 
U.S.D.C., Northern District 
Rule 8 provides for dismissal by the court after 
one year "in which no substantial action has been 
taken" after notice of the situation by the clerk to 
counsel.’ Notice is required. The action may be 
reinstated on motion made within six months. (1943) 
Rule 13 provides for abatement as to a defend- 
ant not served within three months of issuance of the 
summons if such defendant has not appeared, but 
also provides that plaintiff may obtain an order, for 
good cause shown, extending the time within which 
to serve. (1941) 
U.S.D.C., Southern District 
Rule 8 provides for dismissal under same 


conditions as in Rule 8 of the District Court for 


the Northern District of West Virginia, supra. 
(1942) 


WISCONSIN 
U.S.D.C., Eastern District 
Rule 11 provides for semi-annual call of a 
“progress calendar," on which the clerk places 
all actions "in which no order has been entered" 
for one year, pursuant to such notice as the court 
may direct. If no satisfactory explanation for lack 
of progress is given, "the court shall" dismiss the 
case. If lack of progress is not due to plaintiff's 
fault, such order shall be entered as to the court 
seems proper. (1958) 
U.S.D.C., Western District 
Rule 15 is identical with Rule 11, Eastern 


District, supra. (1940) 


WYOMING 
U.S.D.C., District of Wyoming 

Rule 14 provides for dismissal in the Court's 
discretion at opening of the May term of any case 
"in which no action has been taken by the parties 
for one year" after thirty days' notice by mail 
from the clerk to counsel. Notice is necessary. 
(1956) 
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APPELLANT, Pro Se 


(i) 
STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether, entered without notice or hearing, 
"pursuant to Local Rule 13", the clerk's order on March 10, 1959, dis- 
missing plaintiff's action "as of October 1, 1958" for "failure to prose- 
cute", is void for lack of prior notice and hearing, and for want of 
jurisdiction. 

2. The question is whether the following provisions of Local Rule 
13 "pursuant to" which said order was entered, are void for the failure 
therein to require notice and hearing prior to dismissal entry by the 
clerk, in that 13(a) provides that if a claimant 


“fails for five months, from the time action may be taken, to 
comply with any law, rule or order requisite to the prosecu- 
tion of his claim, ... the clerk shall warn the dilatory by 
mail ...and if the delinquency continues for six months, the 
complaint ... shall stand dismissed without prejudice, where- 
upon the clerk shall make entry of that fact and serve notice 
thereof by mail... 


and 13(b) withdraws the notice requirement by 


"A failure of the clerk to give the warning as above provided 
will not affect the running of the six months' period or other- 
wise relieve a party from operation of this rule." 


3. The question is whether the applied provisions of 13(a) author- 


izing the clerk's dismissal entry upon the grounds of a failure "from the 


time action may be taken, to comply with any law, rule or order requi- 
site to the prosecution of his claim ... if the delinquency continues for 
six months" are void for being vague and uncertain, if said provisions 
furnish no text, reference or identification of the "law, rule or order" 
to be applied thereunder. 

4. The question is whether, absent such text, reference, or 
identification, said provisions in par. 3 above, if further failing to pro- 
vide standards and direction for the application of same, delegate judi- 
cial power and function to the ministerial office of clerk of court. 

5. The question is whether, absent such text, reference or iden- 
tification, there was the power and jurisdiction in the court or clerk to 
dismiss plaintiff's action upon the claimed ground that she had failed to 
obtain alias summonses within six months of the marshal's last "not 


(ii) 


found" return on March 31, 1958 and therefore her "delinquency" came 


Within the failure "to comply with any law, rule or order requisite to 


the prosecution of his claim." 

6. The question is whether there is "any law, rule or order", 
Federal or local, that required the plaintiff to obtain alias summonses 
for defendants #1 and #4 within the said six months under penalty of 
automatic forfeiture of her cause of action. 

7. The question is whether, if no such "law, rule or order" exists, 
the "practice" of including and applying such requirement under the un- 
verifiable "any law, rule or order" provision of local rule 13 constitutes 
an unconstitutional extension of the court's jurisdiction, and is "inconsis- 
tent" with the applicatle Federal Rules. 

8. The question is whether the district court is empowered to en- 
force said provisions of local rule 13 "for failure to prosecute", without 
notice or hearing, or whether Federal Rule 41(b) is the "exclusive" pro- 
cedure to be followed for an involuntary dismissal "for failure to prose- 
cute" in its provisions for motion by defendant, notice and hearing, and 
proof of lack of due diligence. 

9. The question is whether there was in fact and in law any "dis- 
continuance" by plaintiff when she promptly served defendants #2 and 
#3, when defendant #1 has been continuously outside the jurisdiction of 
the court and is now insane; when plaintiff took depositions of witnesses; 
when defendant #4 is Persons Unknown; when plaintiff procured nine 
alias summonses against defendants #1 and #4; when she was refused 
by the clerk on March 10, 1959 her tenth such request upon the claimed 
ground that her cause "stands dismissed" for her failure to obtain such 
aliases within six months of March 31, 1958; when no "warning" notice 
was sent plaintiff at any time subsequent to said March 31, 1958; when 
no dismissal order had been entered by the clerk subsequent to March 
31, 1958 as of the time of plaintiff's alias request on March 10, 1959; 
and when plaintiff had so moved to supply the "omission", if such 
aliases were required by law, prior to any action on the part of the clerk 
or of the defendants. 


(iii) 


10. The question is whether the clerk, under the provision of 


Federal Rule 4(a) had the authority to refuse to issue alias summonses 


on March 10, 1959 "upon request of plaintiff"; whether, under Federal 
Rule 4(g) and local rule 8(c), there is any "time limit" on the validity 
of the original summons; and whether plaintiff's cause of action re- 
mained "alive" and "still pending" unless, and until, it might have been 
dismissed under Federal Rule 41(b) "for failure to prosecute." 

11. The question is whether the district court has the power to 
prescribe by local rule that a cause "shall stand dismissed" when Fed- 
eral Rule 58 provides that the notation in the docket as provided by 
Rule 79(a) constitutes entry of judgment, and judgment is not effective 
before such entry. 

12. The question is whether the clerk of court has the power and 
jurisdiction, on his own motion, without notice, hearing, and court order, 
to issue and enter a nunc pro tunc order on March 10, 1959 dismissing 
plaintiff's action "as of October 1, 1958". 

13. The question is whether the claimed "operation" of local rule 
13, as here applied, deprived plaintiff of her property and jury trial 
rights without due process of law. 

14, The question is whether plaintiff was entitled to relief, upon 
all the facts and circumstances, from the clerk's nunc pro tunc order, 
under her motion under Federal Rule 60(b) to vacate and reinstate, when 
she could not obtain service on Meader, and her omission in the fall of 
1958 to request aliases, if required, was due to mistake and excusable 
negligence in that she thought she had done so and no notice was sent her 
under 13(a) and no dismissal order entered prior to her alias request on 
March 10, 1959. 

15. The question is whether the motion hearing under 60(b), and 
the court's order denying plaintiff's motion, constitute an abuse of dis- 
cretion if the court refused to let plaintiff go into the nunc pro tunc 
issue of the clerk's order, based his order upon mistakes in law, denied 
reinstatement even as to the two served defendants; and if the court's 
findings are "insufficient" in law and are not sustained by any showing 


(iv) 
of lack of reasonable diligence, or wilful disregard of plaintiff, or of 
prejudice to the defendants if relief were granted. 
16. The question is whether the court's order denying plaintiff's 
motion to vacate and reinstate, with findings therefor of lack of dili- 


gence, constitutes an adjudication upon the merits of plaintiff's cause 
of action. 
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PART A: THE APPLIED PROVISIONS OF LOCAL RULE 13, AND THE CLERK'S 
NUNC PRO TUNC DEFAULT DISMISSAL ORDER, MADE “PURSUANT” 
THERETO, ARE VOID FOR HAVING UNLAWFULLY DEPRIVED PLAIN- 
TIFF OF HER LIBERTY, PROPERTY AND JURY TRIAL RIGHTS WITHOUT 
DUE PROCESS OF LAW. . 5 ae a ee 


I, A Void Judgment Can be Set Aside at Any Time 


1, The Applied Provisions of Local Rule 13 are Void for Lack of 
Notice and Hearing Requirements, for being Vague and uncertain, 
and for Unlawful Delegation of Judicial Power to the Clerk of Court: 
and the Clerk's Dismissal Order "Pursuant" Thereto is Void ° 


There was no "Law, Rule or Order” Requiring Plaintiff to Obtain 
Alias Process Within Six Months of the Marshal's Last Return 
The “Shall Stand Dismissed” Operation of Local Rule 13 is Void . 


The Clerk's Refusal on March 10, 1959 to Issue Alias Process was 
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The Clerk of Court had no Jurisdiction to Enter a Nunc Pro Tunc 
Dismissal Order . - 4 5 
THE COURT'S ORDER DENYING Sees MOTION TO VACATE 
AND REINSTATE, AND THE HEARING PROCEEDINGS, COSIE 
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I, The Court Ignored the -Validity* Issue of the Clerk's Order 


The Court's Findings are “Insufficient” in Law and Constitute a 
Mistake inLaw . ee eters SS se 


The Court's “Findings” are not Sustained by the Law, Record or 
the Proceedings . 5 ‘ 


The Hearing Proceedings, and Order, Constitute an Abuse of Dis- 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,231 


CHARLOTTE SLAVITT, 
Appellant, 
v. 


GLENN F. MEADER 
and 
ROBERT J. NEGRI 
and 
RAYMOND G. BUSBY 
and 
OTHER PERSONS at this time 
to your Plaintiff unknown, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction to hear this appeal under the provisions 
of 28 U.S.C. 1291 and Rule 73, Federal Rules of Civil Procedure. The U.S. 
District Court for the District of Columbia had original jurisdiction under 
Title 11, Sec. 306 of the District of Columbia Code, (1951) and the appel- 
lant's claim exceeds $3,000.00, exclusive of interest and costs. 

Appellant appeals the final Order of the U. S. District Court for the 
District of Columbia, entered April 24, 1959, denying appellant's motion, 
under Federal Rule 60(b), to vacate the order of the Clerk on March 10, 
1959 dismissing this action "as of October 1, 1958", without prejudice, 
“pursuant to Local Rule 13", and to reinstate this action as against all 


2 
STATEMENT OF THE CASE 

Appellant, hereinafter called plaintiff, on record pro se and with co- 
counsel, sued the defendants, jointly and severally, on August 13, 1953, to 
recover damages for libel and conspiracy to commit libel. The original de- 
fendants were: #1, Lt. Cdr. Glenn G. Meader, who, prior to suit, had been 
transferred and was at the U.S. Navy Purchasing Office, London, England; 
#2, Lt. (jg) Robert J. Negri, U.S. Navy Purchasing Office, Washington, 
D.C., hereinafter called NPO; #3, John Doe, and #4, Other Persons, etc. 
From information developed through depositions of defendant Negri and Capt. 
Bernard Tieslau, U.S.N., then Officer-in-Charge of NPO, and by order of 
court, Raymond G. Busby, chief civilian and specialist in procurement and 
personnel policies, NPO, was substituted for John Doe as defendant #3, with 
amended complaint filed September 3, 1954. (JA 2, 47) Negri was served 
August 14, 1953; Busby, September 21, 1954. The United States Attorney 
for D.C. represents these defendants. Original, and repeated alias:sum- 
monses against the other defendants were returned not found. In 1955, after 
plaintiff filed suit in the Court of Claims, and when ordered back to duty at 
Washington, D.C., defendant Lt. Cdr. Meader went, apparently suddenly, 
mentally beserk, with physical violence; was brought back to the United 
States; confined for treatment in several hospitals; and is now confined as 


insane at the neuropsychiatric Veterans’ Hospital at Palo Alto, Calif. (JA 
49, 54) 
The plaintiff demanded a jury trial in both the original and amended 


complaints. The complaint (JA 4) alleges that by false, fraudulent and ma- 
licious representations to Capt. Tieslau, knowingly so made, the defendants 
conspired to and did cause, write, publish and procure the Captain's signa- 
ture to documents charging plaintiff with unsatisfactory work performance 

as a Contract Negotiator, Grade GS-12, at NPO. That publication was made 
to several people in and outside the naval establishment (JA 8). That the 
purpose of said documents, containing false and spurious charges knowingly 
so made, was to force plaintiff's resignation under a professional cloud. 
Failing that, to cause her removal from her position upon the claimed ground 
of unsatisfactory performance to her disrepute and consequent difficulty in 
obtaining government employment again. That when plaintiff refused to resign 
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and demanded proof, the unlawful project was temporarily abandoned, only 
to be executed some months later under the guise of a reduction in force in 
which plaintiff was the sole buyer or negotiator so reduced (JA 11, 37). That 
the tortious actions were fraudulently employed by the defendants as a vin- 
dictive and retaliatory measure against her for her refusal to "go along" on 
certain government contract matters for favored contractors in a manner 
contrary to law and Navy policy; and were utilized by the defendants malicious- 
ly to curry favor with certain naval officials and contractors (JA 9-10). 

Capt. Tieslau, the signer of the documents, is not named as a party to 
this suit. 

Further, the complaint alleges: That in her prior positions at the De- 
partments of Justice, Labor, and War, plaintiff had received performance 
ratings of Excellent and Very Good; and for her work as Negotiator of Ex- 
cess Profits with the Corps of Engineers, had received a Civilian Meritorious 
Award (JA 6, 4), At Navy, subsequent to the Performance Rating Act of 1950, 
plaintiff had received two "satisfactory" performance ratings prior to the 
receipt of the documents involved. (JA 6) During the Korean War, effective 
April 9, 1951, and taken from a civil service register of Contract Specialists 
(Negotiation) Grade GS-12, plaintiff transferred from her position as attorney 
in the Solicitor's Office, Department of Labor, to NPO, assigned to section 
SPD-5. (JA 4) In August 1952, her supervisor Lt. Teeple resigned from the 
Navy. Lt. Negri, defendant #2, formerly a negotiator in the section, replaced 
him. In August 1952, Capt. Tieslau's Executive Officer and Assistant was 
transferred to another naval post. Defendant Meader, head of the Purchase 
Division, moved up as successor to second in command. The Sept. 15th, 1952 
letter followed about one month later, after other transfers were also made, 
(JA 5) 

By letter Sept. 15, 1952, Exhibit A of Complaint (JA 7-8, 15), signed by 
Capt. Tieslau, and purporting to be the 90 day warning required by law, plain- 


tiff was charged with unsatisfactory performance, inter alia, in "That you are 


not objective in dealing on behalf of the government." The letter speaks of 
unidentified "adverse reports" contrary to "recorded performance in the past 
where you have received special commendatory recognition."" It makes gen- 
eral charges, without any given substantiation; mentions two cases without 
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stating the "complaint" in one of them; and ends with "unless substantial im- 


provement is shown and noted deficiencies corrected it will not be possible to 


rate your performance 'Satisfactory'."" By reply Nov. 3, 1952, Exhibit B of 
complaint, (JA 10, 16), plaintiff covered the Lear company case cited; 
pointed out that their letter failed to comply with the regulations; and re- 


quested details of the general charges and copies of the "adverse reports." 
By response Nov. 17, 1952, Exhibit C (JA 17, 22), the defendants refused to 
furnish such adverse reports and details of the general charges; claimed the 
first letter was not "official" and when an official letter was sent the regula- 
tions would be "complied with to the letter"; and ended with “It is sincerely 
hoped that your future performance will be improved beyond reproach; to the 
end that no thought need ever again be given to unsatisfactory performance so 
long as you are employed by this office."" That employment ceased atthe end 
of the fiscal year's rush, effective July 31, 1953 (JA 11). These documents, 
and the events pertaining thereto, were kept wholly secret from the Personnel 
Office and the file was retained among the personal files of the Captain. 
(Negri deposition, 22, 74; Tieslau dep. 4, 5). 

The Answer of Negri, among defenses, claims the failure to state a 
claim upon which relief can be granted; absolute and qualified privilege; and 
truth (JA 23). Busby's Answer is a general denial of the amended complaint, 
incorporates Negri's Answer to the original complaint, and pleads the statute 
of limitations (JA 48). By deposition September 8, 1953, under cross-exami- 
nation by plaintiff, defendant Negri testified in part as follows: (Certain ex- 
cerpts at JA 25-30): 


Upon his transfer to SPD-5 as a negotiator in April 1952 (Dep. 23, 
45), plaintiff's Lear case had been assigned to him for completion 
(Dep. 38, 36). At his request, plaintiff actually completed the 
negotiation by telephone, Negri listening in, which call resulted in 
a $3000 reduction (Dep:..46; 41 et seq; 68). Subsequently the con- 
tractor complained of his agreement to reduce the price but plain- 
tiff had never been told of such complaint (Dep. 60-63). Just before 
Teeple left the Navy, in August 1952 (Dep. 24) he gave Meader a 
written report qualifying Negri as his successor and containing 
statements of plaintiff's performance upon which the Sept. 15th 
letter was based (Dep. 28); Teeple came toNegri to get the data con- 
tained in Teeple's report (Dep. 26); Meader decided to issue the 
letter based upon reports by Teeple and Negri (Dep. 22, 23); Busby 
made one draft of the Sept. 15th letter but Meader felt it was harsh 
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and rash and wrote another draft himself (Dep. 29) from which 
Negri suggested certain deletions (Dep. 30). As plaintiff's super- 
visor at the time of his delivery of the letter, he had had no prior 
discussion of its contents with plaintiff (Dep. 67) and the Captain 
had never discussed the contents with Negri (Dep. 65). Teeple 
was not told his "report" was to be used as the basis of the 90 day 
warning letter to plaintiff (Dep. 72). Upon the Captain's receipt 
of plaintiff's reply of Nov. 3, 1952, Meader asked Negri for a 
report of plaintiff's performance, Negri replying that she had just 
completed a "very good negotiation with Whaley Engineering Com- 
pany" and her performance "had improved" and Meader said"... 
we might as well let the matter stop here".. "rather than to carry 
this thing any further." (Dep. 73, 74) The Sept. 15th letter pur- 
portedly covered the full period of plaintiff's employment (Dep. 68). 
Negri was not told that plaintiff was to be fired until two days before 
he gave her the formal reduction in force notice (Dep. 129). 


By deposition October 5, 1953, under cross-examination by plaintiff, 
Capt. Tieslau, U.S.N., testified in part as follows: (Certain excerpts at 
JA 30-38) 


Teeple's first comments to the Captain re plaintiff's performance 
was made upon Teeple's departure in August 1952 (Dep. 4) Teeple 
was not told his report was to be used as a basis for the Sept. 15th 
letter to plaintiff; ''He wasn't there when this letter-writing busi- 
ness was going on."' (Dep. 13) The Captain signed the letter upon 
presentations to him, chiefly by Meader and Busby (Dep. 19) but it 
was "'a ‘of joint operation by Meader, Negri and Busby" (Dep. 
18). Before taking action ''to remove you", one has to "give the 
person a warning letter... It was decided that we would give you a 
warning letter" (Dep. 10, 11). The decision to send it was made 
about six weeks or two months before it was delivered (Dep. 12), 
Negri participating in discussions with the Captain (Dep. 17). The 
Captain referred plaintiff's Nov. 3, 1952 reply to Meader; Busby 
was shown it; the Captain discussed it with Meader and Negri (Dep. 
21). Negri told him plaintiff's "performance had improved"... "and 
"we felt that it was entirely possible that it would be difficult to 
prove charges, it was decided... to drop the whole matter..." 
(Dep. 22) He had Teeple's report in his files (Dep. 6) but at an 
interview with plaintiff September 22, 1952 (Dep. 25) he didn't show 
it to her or advise her he had it because "I wasn't obliged to advise 
you" (Dep. 25, 26). Nor did he at any time furnish plaintiff with 
copies of adverse reports or with specific information on the gen- 
eral charges (Dep. 26, 28). With respect to his response of Nov. 
17th, again "as it would be very difficult to prove charges"... “it 
was decided to dismiss the entire matter in the most expeditious 
manner." (Dep. 29, 30) Plaintiff was the only buyer or negotiator 
[out of about 80] reduced in force at that time. (Dep. 37) 


The United States Attorney, representing Negri, and as represented by 


an assistant, was present at the taking of the depositions. (Depositions, p. 2) 
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On June 28, 1954, pro se, plaintiff filed a motion to vacate a dismissal 
theretofore entered against the then defendants Meader, Doe, and Other Per- 
sons; to reinstate as to them; and to name Busby additional defendant - stat- 
ing these facts that had transpired without plaintiff's authority, knowledge or 
consent (JA 41 ). On March 3, 1954, subsequent to a "first notice" re- 
ceived by co-counsel, there was a dismissal "pursuant to Local Rule 13." 

By agreement between co-counsel and the U.S. Attorney's office, the cause 
was reinstated as to Negri, with co-counsel dismissing as to all other defen- 
dants, and a court order on April 27, 1954, and co-counsel's dismissal 
praecipe dated April 15th and filed April 29, 1954, were so entered (JA 37- 
41). Plaintiff, on record as co-counsel, accidentally learned of these events 
June 4; obtained co-counsel's withdrawal June 5; and the court ordered re- 
instatement August 2, 1954 as to Meader, Doe, and Other Persons, but denied 
the motion with respect to Busby (JA 43). On August 10, 1954, plaintiff moved 
to amend the caption by substituting Busby for Doe, with amended complaint, 
which was allowed September 1, 1954 (JA 44, 46). 

On July 23, 1955, plaintiff moved for appointment of a guardian ad litem 
for defendant Meader, as incompetent, and for a medical diagnosis and prog- 
nosis of his mental breakdown and competence. (JA 49) She alleged her in- 
ability to obtain service while he was in London; his then recent breakdown, 
mentally and physically, upon ordered back to Washington; his then confine- 
ment for treatment, as incompetent, at Philadelphia. Objection was made by 
defendants to the court's jurisdiction, for lack of personal service; and to 
the medical report as immaterial and privileged, and beyond the court's 
power. (JA 51) Motion was denied. (JA 51) 

Plaintiff had caused alias summonses to issue as follows; against 
Meader and Other Persons: July 30, 1954; Nov. 29, 1954; April 5, 1955; 
Sept. 6, 1955; Feb. 21, 1956; Aug. 22, 1956; March 2, 1957; Aug. 30, 1957; 
March 10, 1958, all returned not found. On only three occasions had plaintiff 
waited for a “Warning” notice under rule 13. (JA 1-4). On the subject matter 
of this appeal, on March 10, 1959, plaintiff again asked a clerk to issue the 


aliases but was refused same upon the ground that local rule 13 had "oper- 
ated” in that plaintiff had failed to cause such aliases within six months of 
the marshal's last return on March 31, 1958. The cause, therefore, "stands 
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dismissed.” The provision applied was that plaintiff had failed, for six 


months, "from the time action may be taken, to comply with any law, rule or 
order requisite to the prosecution of his claim." 

No warning "first notice" at the end of five months, as stated in 13(a), 
had been sent by the clerk - or at any subsequent time. No order of dismis- 
sal had been entered or mailed at any time since the marshal's last return 
on March 31, 1958. That same day, subsequent to plaintiff's alias request, 
and without notice, on March 10, 1959, the clerk issued and entered for 
"failure to prosecute" the nunc pro tunc order, dismissing this action "as of 
October 1, 1958", without prejudice, "pursuant to Local Rule 13" (JA 3, 52). 

On March 31, 1959, plaintiff moved to vacate the nunc pro tunc order 
and to reinstate as to all defendants, and for "other relief," under rule 60(b). 
(JA 52) Plaintiff alleged "invalidity" of the order as in violation of rule 58; 
her request for aliases on March 10, 1959, 'In mind that an alias summons 
was due this March", and her surprise then to find she had omitted obtaining 
same in August or September 1958; that no notice was sent; no dismissal 
order had been entered prior to her request which was refused; that she had 
repeatedly obtained aliases, and her omission was due to mistake, inadver- 
tence and excusable neglect contrary to her past diligence; that she was un- 
able to serve Meader due to his absence from the jurisdiction and was now 
confined as insane at Palo Alto; that no prejudice would result to defendants, 
and for "additional reasons."" Further, she advised the court of the circum- 
stances of the 1954 dismissal and reinstatement. Defendants opposed, claim- 
ing no showing of excusable neglect; that "plaintiff was granted two prior 
motions to reinstate"; the complaint was frivolous and failed to state a 
claim. The invalidity of the clerk's order was not denied (JA 57). 

On hearing April 21, 1959, the court denied plaintiff's motion, even as 
to the served defendants (JA 63). Defendants submitted an order with find- 
ings of failure to show excusable neglect and to prosecute with due diligence. 
Plaintiff submitted an order denying her motion (JA 64). The court signed 
defendants’ order, denying plaintiff's motion to vacate and reinstate, making 
slight corrections to make certain the motion was denied "as to all defen- 
dants" (JA 64). 

On May 20, 1959, appellant noted her appeal from said order, signed 
by Judge Holtzoff on April 24, 1959 (JA 65). 
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STATUTES, RULES, COMMENTARIES AND TEXTS 
Statutes, Rules, Commentaries and Texts are set out in the Supplement 
to this brief. 


STATEMENT OF POINTS 

1. Local Rule 13 is invalid and contrary to law in that its terms (a) 
are in contravention of the Federal Rules of Civil Procedure; (b) violate the 
provisions of the district court rule-making statutes of the United States and 
of the District of Columbia; and (c) abridge the substantive rights to due 
process of law and jury trial guaranteed by the Fifth and Seventh Amendments 
to the Constitution. 

2. Local Rule 13 does not provide authority for the Clerk of this Dis- 
trict Court to dismiss a cause of action "for failure to prosecute" upon the 
ground that the plaintiff had failed to cause process to issue against defen- 
dants numbers 1 and 4 within six months of the marshal's last "not found" 
return when defendant number 1, GLENN F. MEADER, is, was and contin- 
uously has been outside the jurisdiction of this trial Court for personal serv- 
ice and is now insane, and defendant number four is "PERSONS..UNKNOWN"; 


and a dismissal by the Clerk upon such ground and for such process cause is 


contrary to the District of Columbia law pertaining thereto and in violation 
of Federal Rules of Civil Procedure 1, 41(b), 81(e), and 83, and of Local Rule 
1(a); and dismissal orders so entered by the Clerk are in violation of FRCP 
77(c) and of Local Rule 27(4). 

3. The Clerk of the District Court had no lawful authority, pursuant to 
Local Rule 13: 

a. To refuse on March 10, 1959, upon the request of plaintiff, to 
issue alias summons for defendants numbers 1 and 4 upon the ground that 
Local Rule 13 had operated when in fact the case was still pending and no 
dismissal order had been entered by the Clerk therein prior to plaintiff's 
request; and 

b. To issue and enter a nunc pro tunc order on March 10, 1959, 
dismissing this cause "as of October 1, 1958" for "failure to prosecute" upon 
the ground of said lack of process issuance; and 

Said refusal and said nunc pro tunc order were contrary to law, in 
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contravention of Federal Rules of Civil Procedure and of Local Rules rele- 
vant thereto, and in violation of plaintiff's right to due process of law. 

4. The Court erred and abused its discretion, by failing to find that 
the Clerk's nunc pro tunc order was void. 

5. In its order of April 24, 1959, the Court erred and abused its dis- 
cretion by denying plaintiff's motion, pursuant to FRCP 60(b)(1) to vacate 
said Clerk's order and to reinstate this action as to all four defendants, the 
two served and the two defendants, as yet unserved. 

6. The Court's findings are not supported by the record or the pro- 
ceedings at the hearing. 

7. The Court erred and abused its discretion: 

a. By, throughout the hearing proceedings on plaintiff's motion, 
completely ignoring and failing to let plaintiff go into the issue of "mistake, 
inadvertence, and excusable neglect" but, nevertheless, making findings of 
lack of prosecutory diligence; 

b. By failing to find, instead, that plaintiff was entitled to relief 
under FRCP 60(b)(1) in that the record established that she had exercised 
reasonable diligence throughout this lawsuit, having obtained prompt per- 
sonal service on two defendants, having caused nine successive alias sum- 
monses to issue and having been refused her request for the tenth such sum- 
monses for the two unserved defendants, having initiated several prosecutory 
motions throughout this cause, and considering the further facts that no 
“first warning" notice had been issued or mailed by the Clerk in September 
1958 and no dismissal order entered in this cause prior to plaintiff's request 
for alias summonses in March 1959; or 

c. By failing to find, in the alternative, that pursuant to the "other 
relief" prayed for in plaintiff's petition, she was entitled to relief under 


FRCP 60(b)(6), in consideration of the facts above stated in subparagraph b, 


and absent a showing of bad faith on the part of plaintiff, and absent a show- 
ing of prejudice to the served two defendants; and 
d. The hearing proceedings on plaintiff's motion to vacate and re- 
instate constitute a reversible abuse of discretion. 
8. The Court erred by its order resulting in the denial to plaintiff of 
due process of law, of her right to a jury trial upon the merits, to a judi- 
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cious hearing on the genuine issues as to the facts and law material to this 
cause, and to her day in court, in order that substantial justice may be done. 


SUMMARY OF ARGUMENT 

1. Court rules cannot restrict or enlarge the jurisdiction of the courts, 
change the statutory or substantive law, or modify substantive rights. The 
Federal Rules of Civil Procedure govern the procedure in the district courts 
in all civil suits, with exceptions stated in rule 81(e). Local court rules must 
be "consistent" with the Federal Rules which invalidate any contrary local 
law or rule. 

2. Constitutional limitations apply to court rules. The Fifth and 
Seventh Amendments prohibit the deprivation of liberty, property and jury 
trial rights without due process of law; and the violation of a constitutional 
right stands as a jurisdictional bar to a valid judgment. Notice, hearing, and 
a legally competent tribunal having jurisdiction of the parties and subject 
matter constitute the basic elements of due process. Where even one of 
these elements is missing, the judgment is reached without due process, and 
is without jurisdiction and void. 

3. A void judgment must be vacated as a nullity, and there is no time 
limit on an attack on a judgment as void. 

4. The clerk's nunc pro tunc order on March 10, 1959, on his own 
motion dismissing plaintiff's action "as of October 1, 1958", without preju- 
dice, "pursuant to Local Rule 13, for failure to prosecute" is void in that it 
was entered without prior notice to the plaintiff and hearing therefor, and 
without jurisdiction in the clerk or court. 

5. The applied provisions of local rule 13 are void for lack of due pro- 
cess. The law authorizing the procedure resulting in the deprivation of prop- 
erty rights must itself require notice and give opportunity for hearing or it 
will be unconstitutional. Local rule 13 contains no provision for a hearing 
prior to the clerk's entry of a dismissal order "for failure to prosecute." 
The "warning" notice at the end of five months, required by par. 13(a), is 
vitiated in par. 13(b) Stating that the clerk's failure to give the notice will 
not stop the automatic "operation" of the rule at the end of six months. The 


rule failing to require notice and ive opportunity for heari prior to the 
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deprivation of property and jury trial rights, the court had no jurisdiction to 
enter a default dismissal. 
6. The authorization in local rule 13 for a dismissal by the clerk, 
without notice, is contrary to the provisions of (a) Federal Rule 77(c) re- 
quiring a "motion" which entails "notice", prior to default entry by the clerk; 


and (b), Local rule 27 authorizing only consent entries by the clerk, except 


for power under statute or Federal Rule. 

7. The provisions of local rule 13, relied upon by the clerk for his re- 
fusal to issue alias summonses and the entry of his order, were that plain- 
tiff's action "stands dismissed" in that her "delinquency" continued "for six 
months” by her failure "from the time action may be taken, to comply with 
any law, rule or order requisite to the prosecution of his claim." The rule 
neither states nor identifies the "law, rule or order" to be applied under this 
provision. Absent such text or reference, this provision is void for lack of 
due process. 

8. The provision is vague and uncertain. It creates no legal obligation, 
establishes no liability, and is impossible of compliance. "Any law, rule or 
order" which forbids or requires the doing of an act in terms So vague that 
its meaning must be left to peripatetic conjecture is in violation of due 
process. 

9. The provision unlawfully delegates judicial power and function to 
the ministerial office of clerk of court who "is incapable of receiving it.” 

In entering defaults, the clerk must conform strictly to the precise “instruc- 
tion" declaring the particular action a default. No such precise action is 
here declared, referenced or identified; and no guide or standards are fur- 
nished for the clerk to apply. The delegation is unlimited to the clerk to 
select "any" mandate, construe its terms and validity, and determine its 
application under local rule 13; and the clerk is without jurisdiction to pass 
upon such subject matter. 

10. The "law, rule or order" claimed defaulted was that plaintiff, 
under that provision, was required to obtain alias summonses within six 
months of the marshal's last not found return on March 31, 1958, and that 
she had failed to do so. No such "law, rule or order" exists; and the claimed 
"operation" of local rule 13 so applied constitutes an unlawful enlargement 
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of the court's jurisdiction over a law not in force and contravenes Art I 
Sec. 2 of the Constitution, and 28 U.S.C.A. 2071 and 2072. 

11. The last such local rule was revoked in 1941; and the “practice” 
of enforcing it constitutes unlawful forfeiture, judicial usurpation, and is con- 
trary to Federal Rules 1, 4(a), 41(b), 58, 82, and 83, and to D.C. laws. The 
texts, Committee Commentaries, and federal and local cases hold that the 
original summons remains valid until served; that aliases are not necessary; 


that the case remains "alive" until dismissed under Federal rule 41(b) for 


"failure to prosecute”; that the court must hear and consider the issue of 
reasonable diligence prior to judgment entry; that there can be no lawful 
automatic abatement of a cause of action upon the process ground here 
claimed; that, in the District of Columbia, when a defendant cannot actually 
be served because of absence from the jurisdiction, "fictitious entries" are 
"not appropriate” or required. 

12. When Congress acts, whether by legislation or by the Supreme 
Court, the prescribed Federal Rule is exclusive, and invalidates any local 
law, rule or "practice" to the contrary. Federal rule 41(b) prescribes the 
sole procedure for involuntary dismissal for failure to prosecute for lack of 
reasonable diligence; that is, by defendant's motion, with specific charge, 
notice, opportunity for hearing, and jurisdiction in the court. Local rule 13, 
as provided and herein applied, deprived the plaintiff of these due process 
protections, and is inconsistent with Federal rule 41(b). 

13. There was no proof of lack of diligence, and no discontinuance, on 
the part of plaintiff when she procured successive aliases ; was unable to 
serve defendant Meader, continuously outside the jurisdiction and now insane; 
when no notice had been sent her per 13(a); when no dismissal order had been 
entered prior to her request for aliases on March 10, 1959; when she was not 
required by law to obtain aliases within six months of the marshal's last re- 
turn; and when, if so required, she had moved to supply the omission before 
any order was entered. Plaintiff's action was "still pending" on March 10, 
1959, and the clerk's refusal to issue the aliases was unlawful and contrary 
to Federal rule 4(a) requiring same "upon request of plaintiff." And a dis- 
missal order by the clerk upon a claimed default which did not exist is en- 
tered without jurisdiction. 
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14. The "shall stand dismissed" provision of local rule 13 is void 
for lack of due process, as here applied, and is inconsistent with Federal 
Rule 58 providing that notation of a judgment in the civil docket constitutes 
entry, and that a judgment is not effective before entry is made as provided 
by Rule 79(a). 
15. The clerk of court had no power or jurisdiction, on his own mo- 


tion, without notice and court order, to issue and enter a nunc pro tunc 


order; and a judgment entered by the clerk who had no authority to enter it 
in the form in which it was entered, is void. Nor can it rest for support 
upon the invalid "shall stand dismissed." 

16. The lower court's order, and hearing proceedings, denying plain- 
tiffts motion under 60(b), to vacate and reinstate, constituted an abuse of 
discretion. Rule 60(b) must be liberally construed. The court's order was 
based upon mistakes in law; and the findings are "insufficient", being mere 
conclusions, and are not sustained by the facts, record as a whole, or ap- 
plicable law. The court's refusal to let plaintiff go into the nunc pro tunc 
feature of the clerk's order, and the denial of reinstatement as to the two 
served defendants was arbitrary and capricious. Under the law, plaintiff 
was not in default; if she was, she had exercised reasonable diligence 
throughout in procuring aliases and her one slip was excusable and not wil- 
ful; and she was entitled to relief under 60(b)(1) and under 60(b)(6), this 
case clearly being caught in the vise of Meader's insanity. 

17. Discretion was abused, further, in that throughout the hearing, 
the court treated plaintiff's motion as if it had been made by defendants 
under a combination of 12(b)(6), 12(c), 20(b), 56(b), and 41(b), without re- 
quiring from the defendants any petition, affidavits, or proper foundation 
therefor, and without giving plaintiff a proper opportunity to disclose the 
full facts as contained in the pleadings, depositions, and entire record on 
file. A plaintiff may recover on any theory legally sustainable under the 
established facts; and plaintiff is entitled to her day in court and a trial on 
the merits, under the facts and theory here. 

18. The court's findings, and order, do not constitute an adjudication 


upon the merits. 
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ARGUMENT 

Since this brief deals with a number of Federal and local rules, perti- 
nent in different applications, some repetition is inevitable. To avoid this 
as much as possible, and for clearer synthesis on the failures in due process, 
the “substantive” issues are dealt with in Part A; the claimed abuse of dis- 
cretion, in Part B. In focus for all issues is the OLE, established as the 
"law" of federal court rules. 

The Federal Rules of Civil Procedure were authorized by the Act of 
June 19, 1934, c.651, secs. 1 & 2, 48 Stat. 1064, as now combined in Title 28 
U.S.C.A. 2072. This section authorized the Supreme Court to establish for 
the district courts rules which "shall not abridge, enlarge or modify any 
substantive right and shall preserve the right of trial by jury as at common 
law and as declared by the Seventh Amendment to the Constitution." Par. 4 
repeals all laws in conflict with such rules. Sibbach v. Wilson & Co.,312 
U.S. 1, 7. Under Rule 1, the Federal rules "govern the procedure in the 
United States district courts in all suits of a civil nature whether cognizable 
as cases at law or in equity, with the exceptions stated in rule 81(e)."" Under 
rule 83, "Each district court... may from time to time make and. amend rules 
governing its practice not inconsistent with these rules....In all cases not pro- 
vided for by rule, the district courts may regulate their practice in any man- 
ner not inconsistent with these rules." 

Local court rules are adopted under the authority of 28 U.S.C.A. 2071 
and rule 83. U.S. v. Hvass, 355 U.S. 570; Fidelity & Deposit Company of Md., 
acorp. v. Russell, me: S. App. D.C.___, 265 F 2d 351. Sec. 2071 provides 
for rule-making generally by the eae Court "and all courts established 
by Act of Congress" and requires the rules to be "consistent" with congres- 
sional acts and rules as prescribed by the Supreme Court. The Federal Rules 
invalidate any contrary provisions of the District of Columbia Code or law, 
Shima v. Brown, 77 U.S. App. D.C. 115, 133 F 2d 48, c.d. 318 U.S. 787; and 
abrogate any prior Act of Congress, law or rule in conflict with them. 
Winsor v. Daumit, 179 F 2d 475. 


All court rules have the force and effect of statutory law; they are rules 


of procedure; they cannot restrict or enlarge the jurisdiction of the courts, o 
change the statutory or substantive law, or modify substantive rights. ae 
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must be construed in the light of the constitutional guarantees of due process 
and preserve the right to jury trial. Sibbach v. Wilson & Co., supra at 10; 
Wash-Southern Navig. Co. v. Balt.-Phil. Steamboat Co., 263 U.S, 629, 635; 
Societe Internationale v. Rogers, 357 U.S. 197, 208-209; Schlaefer v. 
Schlaefer, 71 U.S. App. D.C. 350, 112 F 2d 177, 182; Barber v. Turberville, 
94 U.S. App. D.C, 335, 218 F 2d 34, 37. . 
220k 430k 264k 426k 

Upon all of the grounds herein argued, appellant contends that as a 
result of the claimed "operation" of local rule 13 on her cause of action, the 
clerk's void nunc pro tunc dismissal order made "pursuant" thereto, and the 
court's denial of her motion under 60(b) to vacate and reinstate, she was 
deprived of her liberty, property and jury trial rights without due process 
of law, in contravention of the Fifth and Seventh Amendments, of the statu- 
tory preservation of such rights in 28 U.S.C.A. 2071, 2072, and of the pro- 
tections thereof in Federal Rules 38 and 39; that such "operation" of local 
rule 13 is "inconsistent"' with Federal Rules 1, 4(a) and (g), 41(b), 58, 82, 
83, and additional Federal Rules herein discussed. Plaintiff demanded a 
jury in her original and amended complaints (JA 4); that right must be 
preserved as "inviolate" and cannot be dispensed with except by her consent. 


Rules 38(a)(d); 39(a). Sibbach and Barber cases above; Scott v. Neely, 140 
U.S. 106, 109-110; Byrd v. Blue Ridge Rural Electric Co., 356 U.S. 525; 
Beacon Theatres Inc. v. Westover, 359 U.S. __; Klapprott v. U.S., 335 U.S. 


601, 611-612. The right of a jury trial, denied after demand, is an "uncon- 
stitutional abuse of power", Bass v. Hoagland, 172 F 2d 205, 209, c.d. 338 
U.S. 816, the Court further stating: "We have found no federal case which 
has treated as a mere procedural error a flat denial of a jury trial demanded 
in a Civil case,..." 

"It is clear that a cause of action is an asset or a property right of the 
individual to whom it belongs." Gochenour v. George & Francis Ball Foun- 
dation, 35 F. Supp. 508, 514; Societe Internationale v. Rogers, supra at 208. 
The right to earn a livelihood in a chosen work or profession, and to sue 
for infringement and damage thereof, is both a liberty and property right. 
Greene v. McElroy, _ U.S. _, June 29, 1959, p. 18, and cases cited. 
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Government officials are personally liable for unauthorized actions in ex- 
cess of their powers. Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123, 139. The right not to be harmed by another's tort, and sue 
for infraction thereof, is a "substantive right" protected by 28 U.S.C.A. 


2072, Sibbach v. Wilson & Co., supra at 13. 


PART A. THE APPLIED PROVISIONS OF LOCAL RULE 13, AND THE 
CLERK'S NUNC PRO TUNC DEFAULT DISMISSAL ORDER, 
MADE #PURSUANT" THERETO, ARE VOID FOR HAVING 
UNLAWFULLY DEPRIVED PLAINTIFF OF HER LIBERTY, 
PROPERTY AND JURY TRIAL RIGHTS WITHOUT DUE 
PROCESS OF LAW. 


I. A Void Judgment Can Be Set Aside At Any Time. 


The violation of a constitutional right stands as a jurisdictional bar to 
a valid judgment; and a judgment rendered without jurisdiction, or otherwise 
wanting in due process, is void. A void judgment must be vacated as a nullity; 
it may be set aside at any time, at any stage, in any proceeding. Johnson vy. 
Erbst, 304 U.S. 458, 468; Hovey v. Elliott, 167 U.s. 409; Wetmore v. Karrick, 
205 U.S. 141, 149; Barron & Holtzoff, Federal Practice and Procedure, Rules 
Edition (1958) Vol. 3, sec. 1321, p. 391. And at sec. 1327: 


"Rule 60(b)(4) authorizes relief from void judgments.... there is 
here no question of discretion on the part of the court.... By the 
same token, there is no time limit on an attack on a judgment as 
void. 


".... It is void only if the court which rendered it lacked jurisdic- 
tion of the subject matter, or of the parties, or if it acted ina 
manner inconsistent with due process of law." 


In U.S. v. Taylor, 236 F 2d 649, 652, the Court stated: "This issue was 
not raised in the district court. A jurisdictional question must be considered 
whenever it appears, however." When so known, a void judgment should be 
Set aside by the court on its own motion. U.S. v. Rice, 176 F 2d 373, 375. 

In Bass v. Hoagland, supra at 209, the Court stated: 


"We believe that a judgment, whether in a civil or criminal case, 
reached without due process of law, is without jurisdiction and 
void, ... because the United States is forbidden by fundamental 
law to take either life, liberty or property without due process 


of law, and its courts are included in this prohibition." (Empha- 
d) 


sis supplie 
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The Applied Provisions of Local Rule 13 Are Void For Lack Of 
Notice And Hearing Requirements, For Being Vague and Uncer- 
tain, And For Unlawful Delegation Of Judicial Power To The 
Clerk Of Court; And The Clerk's Dismissal Order "Pursuant" 
Thereto Is Void. i 


As applied to plaintiff's case, the following provisions of local rule 13, 
and the clerk's nunc pro tunc dismissal order "pursuant" thereto, are void 
for lack of due process: 


(a).. "If a party seeking affirmative relief fails for five months, 
from the time altion may be taken, to comply with any law, 
rule or order requisite to the prosecution of his claim,... 
the clerk shall warn the dilatory party by mail that his claim 
will stand dismissed if he fails to comply with this rule, 
making a note in the docket of the mailing; and if the delin- 
quency continues for six months, the complaint... shall stand 
dismissed without prejudice, whereupon the clerk shall make 
entry of that fact and serve notice thereof by mail... 


(b).. tA failure of the clerk to give the warning as above provided 
will not affect the running of the six months' period or other- 
wise relieve a party from operation of this rule." 


The rule is absolute in its penalty. The six months run, the rule 
"operates", the case "stands dismissed", the clerk "enters" the order, the‘ 
litigant is out of court. Stripped of a jury trial, relieved of his lawsuit. All 
without prior notice, hearing, or court order for the judgment entry. "Pur- 
suant to Local Rule 13, for failure to prosecute”, and without the prior 
“warning” notice provided for by 13(a), the clerk on March 10, 1959, entered 


a nunc pro tunc default order dismissing plaintiff's action "as of October 1, 
1958", without prejudice. 


a. The Cited Provisions of Local Rule 13 Are Void For Lack of 


Notice And Hearing Requirement. 


Par. 13(b) expressly withdraws the need for notice prescribed by 
13(a). Failing to require notice and hearing prior to the dismissal entry, 
the stated provisions are void in that they authorize the deprivation of prop- 
erty and jury trial rights without power or jurisdiction therefor. And the 
clerk's order "pursuant" thereto is therefore void. Until notice is given the 
court has no jurisdiction to enter a default judgment and a judgment entered 
without an opportunity for a hearing is in violation of due process. Scott v. 
McNeal, 154 U.S. 34, 46; Bass v. Hoagland, supra. In Hovey v. Elliott, supra, 
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the Court went into a detailed case history on the application of these con- 
stitutional mandates to default judgments. Holding that courts are bound 
by the same constitutional principles as are legislative bodies ; that a statute 
condemning without notice or opportunity for hearing is violative of the Con- 
stitution, the Court stated: 


"... how can it be said that the judicial department, the source 
and fountain of justice itself, has yet the authority to render 
lawful that which if done under express legislative sanction 
would be violative of the Constitution.” at 417. 


"Engrained in our concept of due process is the requirement of 
notice..", Lambert v. California, 355 U.S. 225, enumerating at 228: notice 
is required so that a citizen may defend charges; before property interests 
are appropriated; before assessments are made; before penalty or forfeiture 
might be suffered for mere failure to act. Notice by chance, favor, accident 
or discretion is not enough; the law authorizing the procedure resulting in 
the deprivation of property rights must itself require notice and give oppor- 
tunity for hearing or it will be unconstitutional, Coe v. Armour Fertilizer 
Works, and cases cited, 237 U.S. 413, 424-425. A judgment without notice 
and opportunity to be heard '"''wants all the attributes of a judicial deter- 
mination, it is judicial usurpation and oppression and can never be upheld, 
where justice is justly administered.'" Old Wayne Mutual Life Assoc. v. 
McDonough, 204 U.S. 8, at 17. 

Further, in providing for a default dismissal by the unilateral action 
of the clerk of court, without notice or hearing, the "operation" of local rule 
13 is contrary to the provisions of Federal Rules 41(b) and 77(c). As shown 
infra, rule 41(b) prescribes the sole procedure for the involuntary dismissal 
of a claim "for failure to prosecute" - by defendant's motion, with notice to 
plaintiff, and right to a hearing. Rule 77(c) provides: 


"All motions and applications in the clerk's office... for entering 
defaults or judgments by default, and for other proceedings 
which do not require allowance or order of the court are grant- 
able of course by the clerk;...." (Emphasis supplied) 


This rule pre-conditions a "motion" or “application” from an agency outside 
the clerk's office. "Application" is defined as a "motion" under rule 7(b)(1), 
therefore "notice" is required under both 7(b)(1) and rule 6(d). Advisory 


Committee Notes, 28 U.S.C.A, 2072, rule 6; Bottomley v. Bottomley, 104 
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U.S. App. D.C. 311, 313. Under local rule 27, "Orders Grantable By The 
Clerk" "without further direction by the court" embrace "notice", being all 
consent orders to (1) extend time to plead, etc.; (2) substitute attorneys; 
(3) approve bonds, etc.; and (4) "if grantable under Federal Rules or Stat- 
utes.” In Fidelity & Deposit Co. of Md. v. Russell, supra where, under 27(3), 
the court ordered substitution of one surety for another, this Court of Ap- 
peals pointed out that it was not ruling on the issues of lack of notice or of 


the failure of the court to require the presence of the substituted surety 


appellant at the time of the order, since appellant had not raised these issues, 
at 352; note 3, at 352. 
b. The Applied Provisions Of Local Rule 13 Are Void For 


Being Vague And Uncertain. 


On March 10, 1959, the clerk refused plaintiff's request for alias sum- 
monses for defendants #1 and #4 upon the ground that her cause “stands dis- 
missed™ in that she had failed for six months "from the time action may be 
taken, to comply with any law, rule or order requisite to the prosecution" of 
her claim; and thereupon issued the nunc pro tunc dismissal order, without 
notice. 

What law? What rule, what order? The rule is Silent, and the clerk's 
dismissal order doesn't identify it. (JA 3, 52) These provisions of local 
rule 13, applied to plaintiff's case, contain no affirmative command, identify 
no mandate, and reference no statute. Where, then, is the specific obligation 
of law created, or the "liability" established? 

It is fundamental that one may not be penalized for failing to comply 
with a command that doesn't inform him in definite terms the duties thereby 
imposed upon him. Berry v. Midtown Service Corporation, et al., 104 F 2d 
107, 111; NLRB v. New York Merchandise Co., 134 F 2d 949, 952. Absent 
the text or reference to the "law, rule or order", how can compliance be 
exacted - or default adjudged? What, undesignated, is any law, rule or order 
"requisite" to the "prosecution" of a claim? What is the "action" required? 
"May" is a permissive word. What fixes the time when action may be taken? 
If one has six months, action "may" be taken on the last day. Then when 
does the "delinquency" begin - the first day of the first month, or the first 
day after the sixth month? With what must a litigant ''comply""? What con- 
stitutes "compliance" - and upon what standard is it weighed? 
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In construing statutes, words must be given their fair and ordinary 
meaning in accord to the intent of the legislators. Old Colony R. Co. v. 
Commissioner, 284 U. s. 552, 560. But the same word in the one rule may 
have different meanings. In Societe Internationale v. Rogers, supra at 208(fn. ) 
the Court said: | 


"The words 'refusal' and ‘failure’ cannot be deemed to bear a fixed 
meaning common to their use in all sections but must be read in 
the context of a particular subsection." 


In the cited provision of local rule 13, the "intent" lies in ambush, and the 


context” is truant. 


Webster's New International Dictionary, 2d ed., defines "any" as "one 


indiscriminately of whatever kind; no matter what one." In Bostick v. Smoot 
Sand & Gravel Corp., 154 F. Supp. 744 at 757, the court said "any" means 
"all" or "every" (Black's Law Dict. 3rd ed. p. 119); but is also defined 
(1 Bouv. Law Dict., Rawles Third Rev. Pp. 205) as "some; one out of many; 
an indefinite number", and is ‘Synonymous with "either" and is given the full 
force of "every" or "all" but its generality may be restricted by the context. 
In U.S. v. Swift & Co., 158 F. Supp. 554, 559,"any civil action" meant "all" 
civil actions. But in Robertson v. Labor Board, 268 U.S. 619, 627, "any dis- 
trict court of the United States"' means a court of "competent" jurisdiction. 
And in U.S. v. Il. Central, 244 U.S. 82, 88, "any order" did not mean every 
order, only mandates which compel "the doing or abstaining from doing of 
acts embraced by a previous affirmative command." 

Law is a word used with different meanings. Erie R. Co. v. Tompkins, 
304 U.S. 64, 79. In Swift v. Tyson, 1 U.S. (16 Pet. 1), for the federal courts, 
the "laws of the several states" was held not to include court decisions; but 
the Court "re-examined and reversed" that doctrine in the Erie R. case. 
But "law" as used in Federal Rule 4(b)(1) was held restricted to statutory 
law only, Fleming, Administrator y. Maloof, 7 F.R.D. 56, DC, N.Y. "Au- 
thorized" court rules have the force of statutory "law", Weil v. . Neary, 278 
U.S. 160, 169. Inre Giannini, 90 F 2d 445, when they have a clear legisla- 
tive or decisional basis, U.S. v. Hvass, supra. But a dismissal of a com- 
plaint under one rule, 41(b), is not authorized when another‘rule, 37, speci- 
fically applies; and all rules must be qualified by the due process and jury 
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trial rights. Societe Internationale v. Rogers, supra; Sibbach v. Wilson & 


Co., supra; Barber v. Turberville, supra. 

Webster's defines "requisite” as "required by the nature of things, 
by circumstances, or by the end in view; necessary." But in construing the 
word "required" under Federal Rule 13(h), individual courts had their own 
ideas. In Kuhn v. Yellow Transit Freight Lines, 12 F.R.D. 252, E.D. Mo., 
it was held limited to "indispensable" parties; in United Artists Corp. v. 
Masterpiece Productions, 221 F 2d 213, the Court, preferring the "majority" 
rule, held "required" also authorized "necessary" parties; and in Value 
Fund v. Marcus, 161 F. Supp. 533, 536, the word was expanded to include 
"appropriate" and "interested" parties. 

In local rule 13, the provisions applied to plaintiff's case 


"fails.., from the time action may be taken, to comply with any 
law, rule or order requisite to the prosecution of his claim... 
and if the delinquency continues for six months the complaint, 
..- shall stand dismissed without prejudice, whereupon the clerk 
shall make entry of that fact...." ; 


are void, being so indefinite and vague as to be violative of the essentials of 
due process, as secured by the Fifth Amendment. And the clerk's dismissal 
order thereunder, effecting the forfeiture of plaintiff's property rights, is 
void. The provisions, under which the order is purportedly based, are vague 
and uncertain in that their meaning is in doubt and unverifiable; they compel 
no definite or specific act; they fix no identifiable time limits; they contain 
no ascertainable standard of "action" or default; they neither state nor 
identify the compliance called for to avoid the penalty imposed; they purport 
to exact obedience to a rule or standard which is so vague and indefinite as 
to be no rule at all. They serve only as an unconstitutional vehicle for the 
forfeiture of lawful rights upon a charge withheld. 

Court rules must be construed in the light of the same constitutional 
principles applying to statutes, and as such rights are protected in 28 
U.S.C.A. 2071 and 2072, and the Federal Rules under 2072 which, under 
Rule 83, require consistency therewith by local rules. The principle was 
again emphasized in Connally, Comm'r v. General Construction Co., 269 
U.S. 385, where the Court stated at 391: 
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"A statute which either forbids or requires the doing of an act in 
terms so vague that men of common intelligence must neces- 
Sarily guess at its meaning and differ as to its application violates 
the first essential of due process. International Harvester Co. Vv. 
Kentucky, 234 U.S. 216; Collins v. Kentucky, 234 U.S. 634." 


In the Connally case, the phrases "current rate of wage" and "locality" were 
held so indefinite as to void the statute. In U.S. v. L. Cohen Grocery Com- 
pany, 255 U.S. 81, "to make any unjust or unreasonable rate or charge in... 
dealing in or with any necessaries." In Stromberg v. Peo. of State of Calif os 
283 U.S. 359, "displaying any symbol or emblem of opposition to organized 
government.” In U.S. v. Capital Traction Co., 34 App. D.C. 592, 596, "with- 
out crowding" a streetcar. 

The principle applies equally to civil statutes, Small Co. v. Am. Sugar 
Ref. Co., 267 U.S. 233, 239 - 240. In re Di Torio, 8 F. 2d 279, "election 
Within the jurisdiction of the court" was held so uncertain as to void the 
statute, and a naturalization certificate was ordered to issue. As further 
in Connally, at 395: 


"... The result is the application of the law depends not upon a word 
of fixed meaning in itself, or one made definite by statutory or 
judicial definition, or by the context or other legitimate aid to its 
construction but upon impressions... The constitutional guaranty of 
due process cannot be allowed to rest upon a support so equivocal.” 


c. The applied Provisions of Local Rule 13 are Void for Unlawful 
Delegation of Judicial Power and Function to the Clerk 


Absent the text or reference to the “law, rule or order" to be applied, 
upon what basis does the clerk determine that a litigant has defaulted and 
that forfeiture of his lawsuit is due? Local rule 13 furnishes no guide, no 
direction, no principles of interpretation for the clerk to apply. Where the 
language is not clear, a rule or statute must be construed. NLRB v. Hearst 


Publications, Inc., 322 U.S. 111, Societe Internationale v. Rogers, supra. 
But under Art. III Sec. 1 of the Constitution, the judicial power of the United 
States is vested in its courts. And the "interpretation of the meaning of 
statutes, as applied to justiciable controversies, is exclusively a judicial 
function" bringing into play the exercise of judicial judgment and discretion. 


U.S. v. Am. Trucking Ass'ns, Inc., 310 U.S. 534, 544; Local 1976, U.B.C. 
& J. v. NLRB, 357 U.S. 93, 100. The clerk of court, however, is only a 
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ministerial officer without judicial power, function or jurisdiction. His 
authority is entirely statutory; his official actions, to be binding, must 
strictly conform with statute. In entering default judgments, he acts merely 
as the agent of the law recording a judgment already declared to be such by 
Statute or rule; and he has no discretion and exercises no judgment in the 
matter. 34 C.J. 59; 14 C.J.S, p. 1211; U.S. v. Schaefer Brewing Co., 356 
U.S. 227, 228; Fox v. Smith, 58 U.S. App. D.C. 345, 30 F 2d 869. Under 28 
U.S.C.A. 956 (Act of June 25, 1946, sec. 1, 62 Stat. 929): 


"The clerk of each court and his deputies and assistants shall 
exercise the powers and perform the duties assigned to them by 
the courts." 


Such assigned powers and duties must be in accord with constitutional prin- 
ciples and existing substantive law. The provisions of local rule 13, applied 
to plaintiff's case, unlawfully delegate to the ministerial office of clerk these 
judicial functions: to decide whether, and where, an applicable "law, rule or 
order" exists; to construe its terms, rule upon its relevancy, determine its 
validity, and apply its sanctions. Thus has been delegated to him the follow- 
ing jurisdiction: The power of determination that any (that is, all or every 
or some or either, indiscriminately of whatever kind) undisclosed law, rule 
or order has or has not been disobeyed; that construction of "law" is to be 
limited to statutes or to include decisions; that the law or rule, federal or 
local, is authorized or not, valid or not, does or does not fulfill the require- 
ments of due process, and is or is not in contravention of existing law; that 
"any" order is every order, and the failure to comply comes within local 
rule 13; that, when finally fathomed, the law, rule or order is “indispensable” 


or "necessary" or "appropriate" or just "in the interest of" the “prosecu- 


tion" of the claim; that the "action" taken is or is not “compliance"'; that the 
six months began at some unstated date but ends at a known day; that "de- 
linquency" has been manifested, default is automatic, and the penalty is 
plain. Whereupon the clerk then performs his ministerial duty of making 
"entry" of the dismissal order. 

The judicial power defined in Art. III of the Constitution cannot be 
delegated to an administrative officer "incapable of receiving it'"; and the 
act which attempts such delegation is absolutely void. Williams v. U.S., 
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289 U.S. 553, 578-579. Whether there is a wrongful delegation is not a ques- 
tion of motives or conduct but of constitutional authority. The constitutional 
validity of a law is to be tested not by what has been done under it, but by 
what may, by its authority, be done. Panama Refining Co. v. Ryan, 293 U.S. 
388, 420. The "powers and duties" assigned to the clerk by the applied 
provisions of local rule 13 do not prescribe a "plain, understandable and 
definite ministerial duty". An act is not merely ministerial when determina- 
tions are to be made requiring the exercise of judgment. Republic Gas Co. 
v. Oklahoma, 334 U.S. 62, 69-70. In Thomas v. Vinson, 80 U.S. App. D.C. 
346, 153 F 2d 636, 638, this Court of Appeals said: 


"The Acts may be interpreted in different ways... there is nothing 
in the Acts themselves or in the facts surrounding their adoption 
which indicates with certainty the meaning to be placed upon them. 
They do not prescribe a plain, understandable and definite minis- 
terial duty. A decision as to their proper construction can be 
reached by the Secretary only through the exercise of his judgment 
and discretion." 


Here the authority delegated to the clerk is unlimited and "the dis- 
cretion is unfettered."' ; such transfer of judicial power is as void for lack 
of due process as are delegations of legislative power under the same cir- 
cumstances. Schlechter Corp. v. U.S., 295 U.S. 495, 530; Panama Refining 
Co. v. Ryan, supra; Niemotko v. Md., 340 U.S. 268, 271. And the clerk's 
order of dismissal is void for lack of power and jurisdiction thus to render 
it. The fact that other rules provide for "review" by motion to the court 
does not diminish the unconstitutionality of the delegation, or the unlawful 
power of exercise granted under it, or the jeopardy there imposed upon the 
clerk. A court has the right to be wrong, with no material consequences to 
anyone but the victim. But this choice prerogative cannot be bestowed upon 
the clerk for whom "misprision" has serious consequences, and whose 


"default or misfeasance" is a breach of his bond. In re Gianninni, supra; 
The Washington, 16 F 2d 206. 

The delegation of judicial power was held wrongful and void in these 
cases: State v. Hogan, 42 A. 2d 562, 133 N.J.L. 59, where the clerk of court 
relayed to the jury an instruction he had received from the court by tele- 
phone. Brown v. Bay City Bank & Trust Co., 161 S.W. 23, a court decree 
directing the sheriff to pay surplus proceeds to such person as he might 
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conclude to be the equitable owner of land in a foreclosure suit. Cleveland, 
C.C. & St. L.R.Co. v. Peo. ex rel Barter, 212 Ill. 638, 72 N.E. 725, where a 
statute giving the tax assessor power to decide whether statutory drainage 
requirements were complied with — with the right to the county clerk, upon 
such determination, to extend a drainage tax — was held in violation of the 
state constitution forbidding deprivation of property without due process of 
law. Peo. v. Colleton, 59 Mich. 573, 576; 26 N.W. 771, a statute conferring 
upon the clerk of the police court the power to take a complaint, examine 
witnesses, and determine whether an offense had been committed as a pre- 
liminary action to the issuing of a warrant. In Rose v. Lelande, 129 P. 599, 
20 Cal A. 502, where was sought a mandate to the clerk to issue a default 
judgment upon the ground that the answer filed was insufficient, the court 


held that even if the answer was defective, the clerk had no judicial power to 


pass on it: (at 503) 


"The clerk of the superior court in entering a default acts minis- 
terially, and in no case is he warranted in making such entry where 
his authority so to do depends upon a determination of the sufficiency, 
either as to substance or form, of a document on file purporting to 
be an answer to the complaint..." 


240K 10K 04k Der 
Notice, hearing, together with a legally competent tribunal having juris- 


diction of the subject matter, constitute the basic elements of the constitutional 
requirement of due process of law; and where one fact essential to the jurisdic- 
tion of the court is absent, the judgment is wholly void. Supra: Bass v. Hoag- 
land; Hovey v. Elliott; Old Wayne Mut. Life Assoc. v. McDonogh; Joint Anti- 


Fascist Refugee Committee v. McGrath. To give legal proceedings any 
validity, "there must be a tribunal competent by its constitution—that is, by 
the law of its creation—to pass upon the subject matter of the suit." Scott v. 
McNeal, supra, at 46. 

And if it be argued that judicial power is not delegated, as is here 
claimed, then the applied provisions must still fall void for relegating mat- 
ters "by default to administrators who, under our system of government, are 
not endowed with the authority to decide them." Greene v. McElroy, supra, 
at 33. 
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Ill. THERE WAS NO "LAW, RULE OR ORDER" REQUIRING PLAINTIFF 
TO OBTAIN ALIAS PROCESS WITHIN SIX MONTHS OF THE MARSHAL'S 
LAST RETURN. 


On March 10, 1959, the clerk refused plaintiff's request for alias 
process for defendants #s 1 and 4, and issued the nunc pro tunc dismissal 
order, upon the ground that she had failed to comply with "any law, rule or 
order" by not causing alias process to issue within six months of the mar- 
shal's last "not found" return on March 31, 1958. Plaintiff has been unable to 
locate, or be referred to, any such legal requirement. The claimed "opera- 
tion” of the rule upon plaintiff's case, upon such process ground, constitutes 
an unlawful enlargement of the district court's jurisdiction and an abridgment 
of plaintiff's substantive rights, in contravention of Art II Sec. 2 of the Con- 
Stitution, the caveats in 28 U.S.C.A. 2071 and 2072, and Federal rule 82. 
Under Art II, Sec. 2, the judicial power extends to "Cases... arising under 
this Constitution, the Laws of the United States..." Rule 82 forbids construc- 
tion of the Federal Rules to extend the jurisdiction of the district courts. A 
district court possesses only those powers conferred on it by statute pursuant 
to Art IM; it cannot assume jurisdiction. Wash-Southern case, supra, at 635; 
U.S. v. Rice, supra at 375. "One of the functions of a court is to compel a 
party to perform ‘a duty which the law requires at his hands," ICC v. Brim- 
son, 154 U.S. 447, 487. But the judicial function is confined to applying what 
has been enacted; it enforces liabilities under laws supposed already to exist. 
Prentis et al. v. Atlantic Coast Line Co., 211 U.S. 210, 226; Local 1976 U.B. 
C.&.J. v. NLRB, supra, at 100. 

No such "law, rule or order" exists; plaintiff, therefore, had not "failed 
to comply" with "any" mandate "requisite to the prosecution of" her claim: 
Local rule 13 contains no such process command. Nor does any other local 
or federal rule or applicable statute. And the "law" of the Federal rules and 
the case law of the District of Columbia completely negate such a principle. 
The last such local rule - rule 24 - was included among the set of rules 


adopted by the District Court on August 16, 1938. Seymour v. Hawkins, 76 
U.S. App. D.C. 376, 133 F 2415. It was revoked June 26, 1941, when the Court 
adopted a new set of rules, effective September 2, 1941, the adoption order 
stating: "Upon said rules coming into force all present rules shall stand 
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rescinded and of no effect." (Minutes, 1938 Vol. pgs. 45-71, 54; p. 277); 
4 F.R. Serv. p. 1028. The old local rule 24 authorized the clerk's "Dismis- 
sed W.P." when “any party to an action...has failed within six months from 
the filing of a complaint...to have process issue...or where he had taken no 
action since the last return by the marshal of 'not to be found' and such 
failure to act has continued for six months..." Local rule 13, containing the 
provisions here applied, was included in the new set effective Sept. 1941, but 
the express requirements of the old rule 24 "'to have process issue" or to 
take "action" within six months of the marshal's last not found return ‘were 
deleted. Thus the process provisions claimed as the basis of the "operation" 
of local rule 13 against the plaintiff had died in 1941. Nevertheless, the 
practice has been to enforce under local rule 13 these extinct provisions of 
the old rule 24. This, under the threat - and fulfillment - of the unlawful 
forfeiture of a claimant's cause of action. But an unauthorized "practice" 
does not necessarily acquire immunity by the length of its beard. As the 
Court held in the "steel plant seizure" case; Youngstown Steel & Tube Co. 
v. Sawyer, 103 F. Supp. 569, 575, affirmed 343 U.S. 579: The repetition of 
illegal prior acts, apparently unauthorized by law but never questioned in 
the courts do not by repetition clothe a later unauthorized act with the cloak 
of legality. Several repetitious, unchallenged, illegal acts don't sanctify 
acts thereafter committed. Established practice cannot render constitutional 
that which is unconstitutional; and the perpetuation of an unlawful doctrine or 
practice would be ''an unconstitutional assumption of powers by the courts of 
the United States which no lapse of time or respectable array of opinion 
should make us hesitate to correct." Erie R. Co. v. Tompkins, Supra, at 79. 

The authority conferred upon a court to make rules of procedure is 
for the purpose of prescribing procedure in cases within the jurisdiction of 
the court; it does not warrant legislating by rule or practice. U.S. v. Sher- 
wood, 312 U.S. 584; Christopher v. Brusselback, 302 U.S. 500; Meek v. 


Centre County Banking Co., 268 U.S. 426, 434. The Supreme Court has 


prescribed the Federal Rules of Civil Procedure for the district courts; any 
local rule or practice inconsistent therewith is unlawful. U.S. v. Schaefer 
Brewing Co., supra, there sustaining the Government's position, the Supreme 
Court reversed the Court of Appeals decision upholding the local court prac- 
tice, 236 F 2d 889, 894, and held that Federal Rules 58 and 79(a) had 
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supremacy, notwithstanding any local practice to the contrary. In Atlass v. 
Miner, 265 F 2d 312, 7th Cir., the Court granted the extraordinary remedies 
of mandamus and prohibition directing the lower court to vacate its order 
and prohibiting enforcement of same. Holding that where the Supreme Court 
has adopted rules on a particular subject matter, the district court had no 
power to effect a local rule in amplification thereof, the Court stated the 
question as: at 314, "Does the district court have the power through adoption 
of this rule to require a party in an admiralty proceeding to submit to orai 
discovery deposition?" 


At 319: "Summarizing our position, the Federal Rules of Civil 
Procedure generally do not apply in admiralty. The Supreme Court 
has the power to make admiralty rules for the district court. The 
district courts are authorized to make local admiralty rules not in- 
consistent with the Supreme Court Admiralty Rules. The Supreme 
Court has not seen fit in its admiralty rules to authorize oral dis- 
covery by deposition. Although the Supreme Court has not by rule 
prohibited the taking of such discovery by deposition, yet it must 
have had this provision before it when making its 1939 amendments 
leading to the adoption of most of the other discovery practices in 
the Federal Rules of Civil Procedure. We are compelled to draw 
the inference that the local admiralty discovery rule is inconsistent 
with the Supreme Court Admiralty Rules." 


It is clear from case law; from the "legislative" history of the Federal 
Rules, and the Rules themselves, that there can be no valid local rule or 
"practice" placing time limits upon the procural or service of alias sum - 
monses under the penalty of automatic abatement, without notice or hearing, 
of a claimant's cause of action "for failure to prosecute". The drafters of the 
Rules "had..before” them proposals for the automatic abatement of actions 
upon process grounds; and upon considered judgment, decided against their 


enactment; instead "legislating" Federal Rule 41(b) providing for motion by 


defendant, that is, with notice to plaintiff and opportunity to defend at court 
hearing, as the proper proceeding for the involuntary dismissal of a cause 
of action "for failure to prosecute" for lack of reasonable diligence. Appli- 
cable rules are: 


Federal rule 3: "A civil action is commenced by filing a complaint 
With the court." 


Federal rule 4(a) requires the clerk to "forthwith issue a summons"; 
and "Upon request of the plaintiff separate or additional summons 
shall issue against any defendants." 
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Federal rule 4(g): ",,. Failure to make proof of service does not 
affect the validity of the service." Local Rule 8(c) provides the same. 


Federal rule 41(b): "For failure of the plaintiff to prosecute or to 
comply with these rules or any order of court, a defendant may move 
for dismissal of an action or of any claim against him." Emphasis 
supplied) 

Construing these rules, authoritative text, cases and commentaries 
hold that an action, once commenced, remains pending in an inchoate state 
until service is completed unless and until the action is dismissed under 
rule 41(b) for failure to prosecute; and that alias summons shall issue at 


any time upon the request of the plaintiff, although such aliases are not 
really necessary since the original summons remains valid until served, 


and the case remains "alive" until dismissed under 41(b). And any provi- 
sions to the contrary in a local rule are "inconsistent" and invalid. Fugle v. 
U.S., 157 F. Supp. 81; Schram v. Koppin, 35 F. Supp. 313; Pearson v. U.S. v. 
Young, 15 F.R. Serv. 14a.114, Case 1; Thompson v. Trent Maritime Com- 
pany, Ltd. et al, 149 F. Supp. 478; Barron & Holtzoff, Vol. 1, Rule 3, Sec. 
163, p. 279; Rule 4, Sec. 173, p. 288, and footnote 20 (See text of citation 


from Barron & Holtzoff,p.S3-5 of Supplement to this brief); 28 U.S.C.A. 
2072, Rule 3, Ft. 4. 


In Hackner v. Guaranty Trust Co. of N.Y., 117 F 2d 95,99, c.d. 313 
U.S. 559: "Now, under the rules an action once commenced by the 
filing of a complaint...- remains pending until dismissed by the 
court under rule 41(b) for lack of due diligence in prosecution. cf 
Bates Mfg. Co. v. U.S., 303 U.S. 567, 572; 51 Harv. L. Rev. 1087; 
Linn & Lane Timber Co. v. U.S., 263 U.S. 574, 578; Genesee Valley 
Trust Co. v. Rochester v. U.S., 116 F 2d 407 ::. The action there- 
fore is still pending as regards Eastman and subject to the power 
of the district court to make appropriate orders for its continuance 
..."" At footnote: "Moreover, its [local rule] effect is not clear, 
since it is made to turn on the issuance of the summons; if its in- 
tent is to abate an action three months after its commencement, 
even though plaintiff has been diligent, its validity is to be ques- 
tioned under Rule 83, in view of the fact that the Advisory Commit- 


tee considered a similar rule and rejected it." (Emphasis supplied) 


In Messenger v. U.S., 231 F 2d 328: ''A civil action is commenced 
by filing a complaint with the Court.' When the rules were being 
formulated, ... it was at first proposed that the action should abate 
unless personal jurisdiction by service of process was acquired 
within 60 days ... In the end, however, no time was specified for 
service of process, the Advisory Committee noting that the motion 
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sanctioned by Rule 41(b) provided 'a method available to attack 
unreasonable delay in prosecuting an action after it has been 
commenced.' .;. . However, the cases just cited hold that 
after the filing of the complaint, the action remains pending in 
an inchoate state until service is completed unless and until 
the action is dismissed for failure to prosecute under Rule 
41(b). The same holding is implicit in Munro v. U.S., 303 
U.S. 36. . . and Bates Mfg. Co. v. U.S. , 303 U.S. 567 

wt 


When Congress acts upon the subject, the rule prescribed is exclu- 
sive -- whether directed by legislation or by the Supreme Court under its 
congressional authorization. Atlass v. Miner, supra; Societe Internationale 
v. Rogers, supra; Kellman v. Stoltz, 1 F.R.D. 726, 729; Sibbach v. Wil- 


son & Co., supra. Federal rule 41(b) is the exclusive rule prescribed for 


an involuntary dismissal "for failure to prosecute"; and the applied "opera- 
tion” of local rule 13 is inconsistent therewith and deprived plaintiff of the 
due process protections contained therein. Under 41(b), there is compe- 
tent jurisdiction, a "motion" which under rules 6(d) and 7(b)(1) require 
notice, and the "grounds therefor" stated "with particularity", the oppor- 
tunity of defense and court hearing. Under the claim of "failure to pros- 
ecute", the court must hear and consider the issue of reasonable diligence 
prior to any valid dismissal order. Parsons v. Hill, 15 App. D.C. 532, 
551; Neal v. Barbra, 136 F. 2d 269; Seymour v. Hawkins, supra. Under 
rule 13, the jurisdiction is incompetent since the clerk lacks the judicial 
power to make the legal determinations therein called for; the due process 
requirement of notice is immolated by par. 13(b); the ground is anonymous; 
diligence is not in issue; and a prior hearing is unavailable. Such empty 
proceedings deprived plaintiff of her substantive rights. This is not a 
situation "not provided for by [federal] rule’ where a void may be filled by 
a “consistent” local rule. Here the Federal Rules have legislated the con- 
stitutional procedure to be followed. The local rule purports to supplant, 
and does repudiate it. 


There was no discontinuance by the plaintiff in this cause of action. 
The District of Columbia law was clearly stated by this Court in Parsons 
v. Hill, supra, and again in Bliss v. Duncan, 44 U.S. App. D.C. 93. 
Holding there was no proof of actual discontinuance shown, the Court in 
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the Parsons case said it found no requirement in the rules of the lower 
court for the obtaining of successive writs of summons. "Those rules, in 
fact, are entirely silent on the subject", at 548. 


545-546: "When a defendant has gone out of the jurisdiction 
within the period allowed for suit by the statute of limitations and 
a plaintiff thereafter has brought his suit in due time, in order to 
prevent the accruing of the bar of the statute, as he is undoubtedly 
entitled to do, there would be neither justice nor sense in requir- 
ing him to have writs constantly issued periodically until the de- 
fendant returns. The time of such return being indefinite, the 
result upon litigation would be prohibitory . . . We cannot think 
the law requires anything so unreasonable." * * * at 550: "When 
a writ of summons has been issued and is returned not found, no fur- 
ther writs are required to be issued in order to keep the suit alive, 
until the defendant can actually be found and a writ can actually be 
served upon him."" * * * At 551: "The alias writ was vacated, 
after service, on the ground that there had been no actual and 
continuous issue of successive writs, and not because there was 
proof of any actual discontinuance by the plaintiff when it was open 
to him to have a writ issued which would be effectual to bring the 
defendant into court. No proof of such actual discontinuance seems 
to have been offered or required, and it seems to us that, in the 
absence of such proof, the vacation of the writ of summons was 
not warranted by what was understood to be the existing practice 


of the court as determined by its own rules of procedure." (Em- 


phasis supplied) 


See also Seymour v. Hawkins, Supra, where the principles of Parsons v. 
Hill were upheld, even when service could have been made at all times on 
the Director of Vehicles and Traffic and the old rule 24 was then in force. 


In Fox v. Smith, supra, this Court of Appeals held that a dismissal 
order by the clerk was void when based upon the claimed default of a rule 
that did not exist. "For in contemplation of law the cause was not, and is 
not, dismissed, but is deemed to be pending in the lower court." 


"A default for one year might be attributed to the parties did 
the rules require that such a notice should be given each term 
or every year, but we find no provision of this character in 

the rules. We are therefore convinced that the clerk was not 
authorized or empowered to dismiss the case on April 23, 1924, 
and that the entry of dismissal then made by him was utterly 
void and of no effect."" At 870. 


In Rehfeld v. Baltimore & O.R. Co., 187 Fed. Rep. 810, 811, the 
Court held that a default judgment entered by the clerk upon a ground not 
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Specified by the rule as a default was "without authority. Such being the 


case, it follows that the court's power to vacate the judgment could be ex- 
ercised at any time." 
In Bass v. Hoagland, supra, the Court held that a default entered 


when there was no default was without jurisdiction, and a default judgment 
without notice was not due process of law. The “want of diligence is not in 
issue here but the constitutional validity of this judgment under the admitted 
facts." And, at 209: "Strong ground has been taken by the Supreme Court, 
and in strong language, against treating cases in default which were not so 


Lal 
e 


Iv. THE "SHALL STAND DISMISSED" OPERATION OF LOCAL 
RULE 13 IS VOID 

Upon all of the foregoing grounds, the "shall stand dismissed" opera- 
tion of local rule 13, as applied to instant case, was inoperative and void. 
Further, the clause is in contravention of Federal rule 58 and rules applic- 
able thereto. "Shall stand dismissed" — as of when? At the stroke of the 
midnight clock on the morning of the seventh month? All without notice, 
hearing, court order, or entry of judgment? "Shall" is the language of 
command, Escoe v. Zerbst, 295 U.S. 490, 493. As here applied, therefore, 
plaintiff's action was automatically dismissed by operation of law. Such 
"operation" of the local rule, however, cannot be reconciled with the pro- 
visions of rule 58 holding that an action is not terminated until the moment 
of the docket entry of the order. "The notation of a judgment in the civil 
docket as provided by Rule 79(a) constitutes the entry of the judgment; and 
the judgment is not effective before Such entry." Rule 79(a) requires all] 
orders and judgments to be noted chronologically which notations "shall 
show the date the notation is made." 

It is well settled that the entry of the judgment is the decisive proce- 
dural moment, and there is no effective judgment until such entry. What 
is meant by "entry" is stated in rule 58 to be the notation as provided by 


79(a), and any local rule or practice to the contrary is invalid. U.S. v. 


Schaefer Brewing Co., supra; U.S. v. Hark, 320 U.S. 531; Hill v. Hawes, 
320 U.S. 520; U.S. v. Higginson, 238 F. 2d 439; Greenwood v. Greenwood, 


234 F. 2d 276; Cedar Creek Oil and Gas Co. v. Fidelity Gas Co., 238 
F. 2d 298. 


V. THE CLERK'S REFUSAL ON MARCH 10, 1959 TO ISSUE ALIAS 
PROCESS WAS UNLAWFUL. 


Plaintiff's action "was still pending" as of the time of her request 
for the alias process against defendants #1 and #4, and the clerk's refusal - 
to issue same was unlawful for the following reasons: 

(1) There being no valid "law, rule or order" with which plaintiff 
had failed to comply, she was not in default. 

(2) As shown, even though such aliases are not required of the 
plaintiff, the original summons remaining valid, nevertheless, federal 
rule 4(a) requires that the clerk "shall issue" aliases "upon request of 
the plaintiff." 

(3) As shown, under the law plaintiff's cause of action was still pending 
unless and until dismissed under 41(b) "for failure to prosecute, " 


(4) No warning notice had been sent plaintiff, and no dismissal or- 


der had been issued, entered, noticed or mailed, at any time subsequent 
eee NE ALL OU 


to the marshal's last not found return on March 31, 1958. Under rule 58, 
where no order has been entered, the action or petition — upon which the 
order purports to rule — is still pending until such judgment entry; and 
Federal rule 77(d) requires notice by mail of the entry and docketing of 


the mailing. In the Matter of the Chelsea Hotel Corp., Debtor, 241 F. 2d 


846; St. Louis Amusement Corp. v. Paramount Film Corp., 156 F. 2d 400. 
Local rule 13(a) requires the clerk to "make entry" of the dismissal, 


"serve notice thereof by mail", and "make entry" of the mailing. The 
clerk never did comply with that formal portion of the rule, or with rule 
38, or 77(d). The clerk having failed so to comply, the "shall stand dis- 
missed" clause, even if valid, never became effective as such under rule 
58, and plaintiff had the right to her aliases, her action being still pend- 
ing until the actual entry of the "order." In re D'Arcy, 142 F. 2d 313. 

(5) Even if it be held that plaintiff was required by law to have 
caused the alias process to issue within six months of the marshal's last 
return, she was still entitled to the aliases. No order having been entered 
prior to her request, she had the right to and did so move, to supply the 
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omission before any action had been taken by the clerk under the purported 
"operation" of local rule 13. Under these circumstances, the clerk's re- 
fusal was a denial of plaintiff's legal rights and resulted in depriving her of 
her property rights without due process of law. Buck v. Felder, etal., 
208 Fed. Rep. 474, 478 - 479; Potter v. Kearney, 26 Ariz. 409, 226 P. 2d 
212, so construing that plaintiff's rights under a "shall stand dismissed" 
statute. 

Intending at the hearing on this motion intle court below:to argue 
this point re the cause "still pending", under her cited Points and Author- 
ities, plaintiff on April 6, 1959, made another request of the clerk's office 
for issuance of these aliases. This request was granted, and summonses 
issued on that date -- this being subsequent to the entry of the invalid nunc 
pro tunc order. : 


VI. THE CLERK OF COURT HAD NO JURISDICTION TO 
ENTER A NUNC PRO TUNC DISMISSAL ORDER 


The clerk's nunc pro tunc order on March 10, 1959, dismissing 
plaintiff's action "as of October 1, 1958" is void for these reasons: 


(1) As shown, under the provisions of local rule 13 as applied to 


plaintiff's case, even a proper and timely dismissal order by the clerk is 
void for lack of prior notice and hearing, and power and jurisdiction there- 
for. 

(2) The rendition of a judgment is a judicial act; the entry of a judg- 
ment, a ministerial act which must be authorized by a valid "outstanding 
instruction" or court judgment. Comm'r. v. Estate of Bedford, 325 U.S. 
283, 286. The "instruction" applied in plaintiff's case is void, among 
other reasons supra, for lack of direction and precision; it creates no 
authority in the clerk to enter a dismissal upon the process ground claimed. 
A nunc pro tunc order cannot be used to validate an action that could not 
properly have been made in the first place. In re Rogers-Pyatt Shellac Co., 
51 F. 2d 988. 

(3) Nor can the nunc pro tunc order rest on the "shall stand dis- 
missed" provision. As a ministerial act, to be valid a default entry must 
be made in strict conformity with the statute, rule or order specifying it. 
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The clerk acts merely as agent in recording a judgment already declared 
tobe such, 14C.J.S. 1211; 34 C.J. 59. "Entry" is “extending the docu- 
ments upon the records of the court." The Washington, supra. But with 
the "shall stand dismissed" provision void for lack of due process and as 
being inconsistent with rules 58 and 79(a) where is the "judgment" that is 
“already declared to be such"? Further, rule 79(b) requires the clerk to 
keep "a correct copy of every final judgment or appealable order."' The 
cause standing dismissed, local rule 13(a) specifies “whereupon the clerk 
shall make entry of that fact and serve notice thereof by mail. . . of which 
mailing he shall make.an entry." Rule 58 requires the "entry" of a judg- 
ment "forthwith"; and it was held in The Washington, Supra, that the clerk's 
failure to make entry at the time required by law is “misprision”. Also 
rule 77(d) requires that the clerk "immediately... shall serve a notice of 
the entry by mail... and shall make a note in the docket of the mailing," ee 
The clerk, "as of October 1, 1958", failed to comply with any. of ‘these 
provisions. He entered no order "whereupon" or "forthwith"; he served 
no notice "immediately"; he made no "entry" or "note" of the. ;mailing, 
There was therefore no "judgment" upon which the "entry" can t be predi- 
cated, the "shall stand dismissed" clause being void, and the clerk falling 
to carry out the precise duties imposed upon him by, these. ‘rules, . U.S, S. v. 
Schaefer Brewing Co., supra, citing In re Forstner Chain. CO. ct, 
177 F. 2d 572, 576, which held: I OE 


", . . The foregoing provisions of the pales 158, 73(a),. nia 
79(a) and (b)] differentiate between a judgment and the’ eae 

of the judgment with the implication:that the’ judgment:must: - 
pre-exist before the clerk can perform the clerical or min-. Paes 
isterial act of eine it." Conk uD: is Bite 


must be aes in nahe docket of the Sourt: as Peter acta ofa aiee 
notice of its entry given to all parties. affected. by,. it as. provided by 77(d)." 
In Pressed Steel Car Co. Ae —— oa = geiCo.s11 eee Ben 
182, the Court held the clerk's 
finding fatally deficient, stating: 


» wileredii sd seuar (d)G8 oly 


"In undertaking" of his own motion’ to enter’ judgment i nune pro a 
tune December 5,::1906,) om the-finding:of the jury;: the-cletko194W 
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transcended his authority and what purports to be a judgment 
is without effect and absolutely void... Rule 16 is either self- 
executing or not. If not self-executing, admittedly no judg- 
ment was entered or to be considered as entered during the 
term when the jury made its finding. If on the other hand, the 
rule be self-executing, it can have application only to verdicts 
capable of supporting judgment. " 


Similarly here: By its very words, the "shall stand dismissed" provision 
is self-executing, therefore contrary to the Federal Rules above covered, 
_ and it is incapable of serving as the foundation for the "entry" of the dis- 


"“missal order. If not self-executing, "admittedly no judgment was entered 


“or to be considered as entered" at the time local rule 13 purported to 


se “operate” and the clerk "transcended his authority" in the nunc pro tunc 


disinissal which is “absolutely void." 

“4 "A judgment entered by the clerk who had no authority to enter it 
fri the form in which it was entered, is void." 34C.J., S@There is no 
authority in local rule 13, or in any other local or federal rule or statute, 
empowering the clerk to issue and enter a nunc pro tunc dismissal order 
without notice and court order. "Entries nunc pro tunc should never be 
made: ‘by the clerk] except by order of court and on proper notice." Cor- 
: ‘ett: ve ‘Ureiolo, ‘Mun. App. D.C., 54 A. 2d 577. 

ES a7 5S chy cleric has no power on his own motion and without judicial sanc- 
tion-or direction to” ‘enter a nunc pro tunc judgment which he failed to enter 
at the proper time. 1 Freeman on Judgments, 5th Ed. sec. 136, p. 258- 
259; SEC. 163 Pe, 315, “Rot; even the court itself has the power to supply by 
@ nunc Bro. ‘tune: order that which was omitted to be done in the first place; 


~o Reed ¥- Howbert, TE, 2a 227, (228; 1 Freeman supra, sec. 131; W. F. 
Sebel Yy: »Hessee, 214 F, 2d 450, 462. 


" PART BY “THE ‘COURT'S ORDER DENYING PLAINTIFF'S 
3 MOTION'TO VACATE AND! REINSTATE, AND THE HEARING ~ 
5 (PROCEEDINGS, CONSTITUTE AN ABUSE OF DISCRETION 


Rule 60(b) must be liberally construed, that cases may be decided on 
their, merits; any, doubt Should be resolved in favor of the petitioner. 
Where: thee: 1s good: faith, moi intervening ediittics, and no showing that 
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any special prejudice would result to respondents, the court should allow 
the motion to vacate. Klapprott v. U.S. supra; Barber v. Turberville, 
supra; Erick Rios Bridoux v. Eastern Airlines, 93 U.S. App. D.C. 369, 
214 F. 2d 207, 209, c.d. 348 U.S. 821; Barron & Holtzoff, Vol. 3, 1958, 
sec. 1323, pgs. 395-396; p. 253. By abuse of discretion is meant action 
which is arbitrary, fanciful, or clearly unreasonable. U.S. v. McWilliams, 
82 U.S. App. D.C. 259, 261, 163 F. 2d 695. Even a slight abuse of dis- 
cretion requires a reversal, Erick Rios Bridoux, supra, at 209. And ju- 
dicial discretion is not a game where superior knowledge is to be veiled 
behind a dexterous shuffling of the legal cards. It is "conscientious judg- 
ment, not arbitrary action" and "is directed by the reason and conscience 
of the judge to a just result." Burns v. U.S., 287 U.S. 216, 222-223. 


I. THE COURT IGNORED THE "VALIDITY" ISSUE OF THE 
CLERK'S ORDER 


Although "there is no question of discretion on the part of the court” 
with respect to a void judgment, Barron & Holtzoff, supra, Vol. 3 sec. 
1327, there is a reversible abuse in the court's evasion of the issue of the 
validity of the clerk's nunc pro tunc order. Winhoven v. U.S., 201 F. 2d 
174. "Diligence" is not an issue in the case of a void judgment, Bass v. 
Hoagland, supra, which, when recognized, should be set aside by the court 
on its own motion. U.S. v. Rice, supra, at 375. 

Plaintiff claimed the nunc pro tunc order "invalid"; it is void. It is 
to be noted that defendants' OPPOSITION did not deny the invalidity of the 
order. Under federal rule 8(d), plaintiff's averment was thus "admitted 
when not denied" in the response. (J.A. 57) As one glance at the hearing 
transcript shows (J.A. 58-63), the court constantly peppered the plaintiff, 
appearing pro se, with interrupting questions. That the court was fully 


aware of the nunc pro tunc feature of the clerk's order is evidenced by the 


second question: (J.A. 59) 


THE COURT: You allowed this case to be dismissed as of 
October 1, 1958. Why do you want to reinstate it? (Emphasis 


Supplied) 


MISS SLAVITT: I did not allow it, if I may say so. Iam 
pleading excusable negligence. 
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Each time plaintiff started on the nunc pro tunc issue, she was stopped by 
the court with a question about something else: (J.A. 59) 


MISS SLAVITT: . . . They entered a nunc pro tunc order in 
March 1959, as of October 1958 - 


THE COURT: What is the libel that you charge here? 

ee OK OK OK OK OK 
MISS SLAVITT: . . . There is this other very important point. 
In October, no notice was sent by the Clerk and no Order was 
entered either and it was not until March when the plaintiff re- 
quested an alias that the Clerk became aware that it should have 
been entered in October and entered this nunc pro tunc order, 
which we Say is in violation of rule 58 - 


THE COURT: Why do you need all of these alias summonses ? 
(J.A. 61-62) 


Was this issue shunted aside for quiet interment in the "diligence" 
findings made, as the court stated, "in the exercise of its discretion"? 
(J.A. 63) In Escoeiv. Zerbst, supra, the Court held that an inquiry must 
be 


"so fitted in its range to the needs of the occasion as to justify 
the conclusion that discretion has not been abused by the failure 
of the inquisitor to carry the probe deeper. When a hearing is 
allowed but there is error in conducting it or in limiting its 
scope the remedy is by appeal." 


Il. THE COURT'S FINDINGS ARE "INSUFFICIENT" IN LAW 
AND CONSTITUTE A MISTAKE IN LAW 


Findings of fact are not required under rule 60(b). Delzona Corpora- 
tion v. Sacks, 265 F. 2d 157, 159. Rule 52(a) provides: 


"Findings of fact and conclusions of law are unnecessary on 
decisions of motions under Rules 12 or 56 or any other mo- 
tions except as provided in Rule 41(b)." 


The court having undertaken to make findings, they must comply with 
the "requisites" of law. In closing the motion proceedings, the court 
stated: "There has been an obvious want of due diligence in the prosecu- 
tion of this action. In fact it involves almost a supreme lack of due dili- 
gence." 

The defendants had submitted an order containing findings "that the 
plaintiff has failed to make a showing of excusable neglect in the prosecution 
of this actim; and, further, that plaintiff has failed to prosecute this matter 
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with due diligence." Plaintiff submitted a "general" order denying her 
motion. The court signed the defendants' order, making corrections to 
make certain that reinstatement was denied "as to all defendants." (J.A. 
64) “ 

It is not clear whether they are intended to be findings of fact or find- 
ings of law; nor upon what basis they were determined. Clearly only a 
general conclusion, they are "useless for appellate purposes". Judicial 
discretion can be exercised only in the light of the issues and facts pre- 
sented, and the findings must be’sufficient to indicate the factual basis for 
the ultimate conclusion. Findings will be reversed on appeal where they 
"may result in manifest injustice and impose a liability” not required, or 


for error in the application of the law to the facts. Md. Casualty Company 


v. Rickenbacker, etal, 146 F. 2d 751, 752-3; Bramow v. Robbin, 60 App. 
D.C. 209, 50 F. 2d 499; Dalehite v. U.S. 346 U.S. 15, 24 note 8; Kelley 
v. Everglades, 319 U.S. 415, 421-422; Baumgartner v. U.S., 322 U.S. 
665, 671. In Tozer v. Charles A. Krause Milling Co., 189 F. 2d 242, 
245: 


"What is excusable neglect and what is inexcusable neglect 
can hardly be determined in a vacuum. The opinion of the 
court below does not reveal what standard was applied nor 
what factors were weighed." 


Upon what standard of law, and what facts, did the court reach its 
conclusion? Plaintiff asked for relief because of “mistake, inadvertence, 
and excusable neglect"; "invalidity" of judgment; and for "further reasons" 
and "other relief."" On the clerk's claimed ground of failure to comply 
with "any law, rule or order requisite to the prosecution of his claim", 
there was this contradiction: 


THE COURT: When I say you allowed it, you took no affirmative 
action to prevent it from being dismissed. MISS SLAVITT: We 
filed nine aliases before that time over a period of several years 
and these aliases were generally due in September and March. 
When I came in in March 1959 and asked for another alias to be 
issued - [stopped](J.A. 59) 

* * KK KK K * 
THE COURT: Why do you need all of these alias summonses ? 
MISS SLAVITT: I understood that we needed them in order to 
keep this case alive so it would not be dismissed under Rule 13. 
I would be very happy to be relieved — [stopped again] (J.A. 62) 
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Why do you need all of these alias Summonses? Was the court there 
Saying, as on its holding was then supposed: "Why do you need all of these 
alias summonses = for your failure to get which I now find you 'supremely 
lacking in due diligence' ?" As is clear from the transcript, plaintiff then 
was still under the impression that the “practice” must have had some law- 
ful and authoritative base. Were the court's findings made on the basis 
that plaintiff was required by law to procure the aliases? If so, the find- 
ings are insufficient and the order reversible. In Bowers v. E.J. Rose 
Mfg. Co., 149 F. 2d 612, 644, c.d. 326 U.S. 753: 


"Since the dismissal is a default judgment based upon a failure 
to file a required pleading. . . F. Rule 12(e), there must be a 
strict compliance with the legal prerequisite to establish the 
court's power to render it. . . . 


"There is no finding of the court of the ultimate fact upon which 
the default judgment is based — that is that its order was served 
upon appellants by mailing a copy of it to them addressed to their 
last known address on a certain day and that appellants failed to 
comply with the order in the time required," 


If plaintiff was. not so required by law, she was not in default and there 
was no "neglect" that needed excusing. The court did not act on its own 
motion, and there was no motion by defendants before it. If the court 
was of the view that the Barron & Holtzoff text, supra, Vol. 1, pgs. 279, 
288, presented a correct statement of the law in that aliases are not re- 
quired to keep a case alive and "there is no time limit to the validity of 
the summons and the summons remains valid until served" (p. 288), then 
its failure to rule in conformity therewith was arbitrary. If the court be- 
lieved the Barron & Holtzoff text incorrect, and was of the view that such 
aliases were required by law, then the order is reversible both for insuf- 
ficiency and mistake in law. In Davis v. Peerless Ins. Co., et al., 103 
App. D.C. 125, 127; 255 F., 2d 524, this Court held: ". . . the exercise 
of the trial court's discretion. . . becomes arbitrary if that discretion 
has been exercised for an erroneous reason." 


Was the court's denial of relief based upon its query: (J.A. 62) 


THE COURT: If that is so [Meader in psychiatric hospital ] 
why did you not Sever the action as to the other defendants 
and go on? 
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As there replied to by the plaintiff, the answer is obvious. A voluntary 
dismissal as to Meader would have afforded too great a temptation to the 
other alleged co-conspirators to throw the entire blame upon him. Meader 
— sane and available to testify, if he chose, even if unserved — was one 
thing. Meader — insane and incompetent to testify to his version of the 
facts — was another. A plaintiff does not institute a lawsuit to lose it. By 
foolhardy "strategy", that is. And for reasons best known to them, the 
defendants never made any motion to sever. In Klugman's Sons Inc. v. 
Oceanic Steam. & Nav. Co. Ltd. etal, 42 F. 2d 461, the Court said, at 
462-463: 


"In other words, the plaintiff is entitled to the benefit of the 
evidence which any defendant may turn up in his effort to 
clear himself and to throw the responsibility upon the other 
defendants. . . It is in the interest of prompt justice that 
the entire matter be heard in one suit. Otherwise, it might 
happen that the complaint was dismissed as to a defendant 
and that later on a remaining defendant presented clear proof 
pointing toward the liability of the defendant who was no 
longer in the case." 


"In Dunn v. Parker, 8 F.R.D. 373, it was held that a non- 
resident defendant was not entitled to dismissal as to him, 
"since if he should be personally served, the court would 
have jurisdiction to give appropriate relief. " 


Whether the court's findings of lack of diligence were based upon the 
lack of severance cannot be determined from its order. The fact remains 
that the order is reversible, and the court's refusal to reinstate even as to 
the two served defendants was a mistake in law and arbitrary. For all the 
reasons in this brief, the action was not dismissable as to any defendant. 
And where a plaintiff might be in default as to one defendant, a dismissal 
against defendants who have been served is unlawful. This action was 
"still pending” as to all defendants at the time of the clerk's order, Hackner 


v. Guaranty Trust Co. of N. Y., supra, at 79; Messenger v. U.S., supra. 
And in Picking et al. v. Pennsylvania R. Co. et al, 151 F. 2d 240, the 


court below had dismissed as to the served defendants, and on its own 
motion, dismissed also as to the non-served, non-resident defendants. 
The Court of Appeals held that, in a conspiracy case, and despite the 
"broad discretion" sua sponte, where the court had erroneously dismissed 
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as to all defendants in a mistake of law, dismissal even as to the non- 
Served, non-resident defendants was also error. See also Seymour v. 
Hawkins, supra; and Field v. American-West African Line, Inc., 154 F. 2d 
652, where five years had expired since issue was joined, and it appeared 
that the plaintiff was insane. There, it was held that a dismissal of the 
complaint for lack of prosecution was not warranted where there were 
depositions on file, and the judgment was reversed to permit trial. 


fil. THE COURT'S "FINDINGS" ARE NOT SUSTAINED BY THE 
LAW, RECORD OR THE PROCEEDINGS 


The "conclusions" in the court's "findings" are not sustained by the 


law and facts of this case. In the first place, "diligence" is not an issue 


under local rule 13, and this was not a motion under 41(b). And the court 
may not engrave in one rule requirements under another, or apply stan- 
dards or penalty not provided for by the rule in question. Sibbach v. Wilson 
& Co., supra; Societe Internationale v. Rogers, supra. 

If diligence be in issue, the lack of it must be established by proper 
proof and be Sustained by the record as a whole. The court must hear and 
consider all testimony relevant to the issue of "diligence" — which is a 
question of fact — in order properly to exercise its discretion. Parsons 
v. Hill, supra, at 551; Neal v. Barbra, supra. What degree of diligence is 
"due"? The test is "reasonable" diligence, under all the facts and circum- 
stances of the case; and the question includes intent and good faith. Byrd 
v. Bates, 243 F. 2d 670, 674; Seymour v. Hawkins, Supra, Pacific Em- 


ployers Ins. Co. et al v. Parry Navigation Co., Inc., etal, 195 F. 24 
373; Fugle v. U.S, supra; Maier v. Independent Taxi Owners Ass'n, 68 


U.S. App. D.C. 307, 96 F. 2d 579; Messenger v. U.S., supra. 

If plaintiff was required by law to obtain the aliases at the time 
claimed, her “mistake, inadvertence and "neglect'" was not wilful. Societe 
Internationale vy. Rogers, supra. And where there is no "discontinuance", 
there can be no "lack" of diligence. What are the “prosecutory" facts dis- 
closed by the docket and the record" The court may have been misled by 
this statement, par. 1, in defendants' OPPOSITION: 
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", . »« moreover, the file in this case indicates that on two 
prior occasions, to-wit, April 15, 1954, and July 29, 1954, 
the plaintiff was granted two prior motions to reinstate." 


So carefully phrased, the words were true; but not the whole truth. The 
impression obviously sought was that there had been two prior separate 
and wholly unrelated dismissals under local rule 13, and two separate and 
unrelated reinstatements. The whole facts, which plaintiff had detailed in 
her motion petition and which the above statement aimed to daub, were in 
the same defendants' file from which the above was filtered (J. A. 52; 41; 
62) and are set forth in Statement of Case. There was one dismissal, a 
partial reinstatement - and, after withdrawal of co-counsel, reinstatement 
as to Meader and defendants John Doe and Other Persons. Further, the 
record establishes these prosecutory actions by plaintiff : prompt service 
on Negri; depositions of Negri and Capt. Tieslau; after withdrawal of co- 


counsel, motion to reinstate as to Meader, etc. (allowed) and to name Busby 


additional defendant (denied); motion to amend caption by substituting 
Busby for John Doe and to file amended complaint (allowed); motion to 
appoint guardian ad litem for Meader and for his phsycial examination 
(denied); service on Busby; nine alias summonses against Meader and 
defendant #4, only three of which were after a "warning" notice under rule 
13; a tenth alias refused. All together, the facts show that plaintiff's action 
was caught in the vise of Meader's insanity, subsequent to her f iing of suit 
in the Court of Claims and his orders to return to Washington, his continu- 
ous absence from the jurisdiction, and present confinement as insane at 
Palo Alto. 

Manifestly, there was no "discontinuance" by plaintiff. Parsons v. 
Hill, supra. She had received no notice in September 1958, and no dis- 
missal order was entered, noted, or mailed. She thought she had obtained 
the aliases in time, as was her custom. She had carefully locked the door 
every other time. She went back to lock it again in March 1959. The 
policeman saw the light, and stopped her. And as penalty for her “inad- 
vertence” the night before, which he didn't see or act upon, he threw all 
her property in this case out on the street, without notice and so much as 
by your court leave, and purportedly made this dispossession effective six 
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months before. During the period involved, the clerk didn't act; the de- 
fendants didn’t act. In ELEVEN times, plaintiff had "slipped" once - to 
no one's prejudice and cost except her own. When on March 10, 1959 plain- 
tiff requested the aliases and was refused, the defendants were in no dif- 
ferent position than before, and no rights had intervened. Plaintiff had 
continuously acted in good faith, in accord with what she thought the law 


required. If, in law, it was a "slip", she had moved to Supply the omis- 


Sion before any action was taken. Russell v. Texas Transport & Terminal 
Co., 32 F, 2d 689; and in Buck v. Felder, et al., supra, at 478-479: 


"And in general, a motion to dismiss may be avoided by sup- 
plying the defect complained of . . . it was an improper ex- 
ercise of judicial discretion to dismiss summarily on defen- 
dant's motion, without allowing complainants the opportunity 
to take steps to prosecute within a reasonable time, and upon 
just conditions." 


Plaintiff's "omission", if action was required, did not constitute 
the "gross neglect" warranting denial of relief under 60(b). The court 
below "applied a standard of strictness rather than one of liberality in 
concluding that justice did not require that the judgment be set aside, " 
Tozer case, supra, at 245. 

In Bendix Aviation Corp. v. Glass, 2 F.R. Serv. 2d 41b.11, Case 3, 
the Court refused to dismiss a counterclaim, dormant for four years, 
which was activated only after notice was received from the clerk warning 
of the danger of dismissal. 


In Taylor v. Southern Ry. Co., 6 F. Supp. 259, suit was started in 


1930, and the marshal refused to serve the original summons under a mis- 
take in law. Although defendant was always available for service, alias 
was not requested by plaintiff until 1934. The Court held that the marshal 
had acted contrary to his legal duty (cf clerk's refusal to issue the aliases 
here) and a dismissal for failure to prosecute is "justified only where the 
court can Say, as a matter of law from the undisputed facts, that plaintiff 
has clearly evidenced an intention to abandon the suit." (Emp. Sup.) Hold- 
ing that the failure to serve one of several defendants does not terminate 
the suit, the Court further stated at p. 261: 
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“Here there were ‘no such acts, except such as may be inferred 
from the failure to procure issuance of alias summons after the 
marshal failed to perform his duty on the first summons. Rather 
the acts of plaintiff indicated that he intended to prosecute his 
suit against the defendants for he was then prosecuting in the 
state courts. . ." 


In U.S. v. Ercole, 148 F. Supp. 481, the U.S. Attorney's failure to 
file an affidavit of good cause in an action to revoke citizenship, although 


settled law, was held only a "procedural" failure not jurisdictional and 
relief was granted under 60(b) since curing the "negligence" operated no 
“prejudice” to the adverse party. In Tyler v. Mutual Dist. Messenger Co., 
17 U.S. App. D.C. 85, this Court held that service made four years later, 
under the circumstances of the case, was made at the earliest time prac- 
ticable and that was all that could, in reason, be required. In Manos v. 
Fickensher, Mun. App.D.C., 62 A. 2d 791, it was held an abuse of dis- 
cretion to have denied relief in setting aside a default taken when the de- 
fendant made no appearance on return day. In the Tozer case, supra, it 
was held the defendant's failure to answer to the action was not a "wilful" 
disobedience. In the Barber case, supra, refusal to set aside a defendant's 
default when the attorney failed to file appearance and pleading was held an 
abuse of discretion. In Erick Rios Bridoux, supra, it was an abuse of 
discretion to refuse to set aside a default when the defendant had left the 
country, had not advised his lawyers of his address, had not been told of 
their withdrawal, had no notice of the pre-trial, and did not learn of the 
judgment until his return to this country. See also Soriano v. American 


Liberty SS Corps, 13 F.R.D. 455; Weller v. Socony Vacuum Oil Co. of 
N.Y., 2 F.R.D. 158. 


IV. THE HEARING PROCEEDINGS, AND ORDER, CONSTITUTE 
AN ABUSE OF DISCRETION 


The "liberal Rules of Civil Procedure must not be transformed by 
judicial interpretation into technical traps for the unwary." Witt v. Merrill, 
208 F. 2d 285, 286; Schlaefer v. Schlaefer, (App. D.C.), supra, at 182. 
Presently pending in the U.S. Court of Claims is an action by plaintiff 
against the United States for a claimed wrongful reduction in force, with 
counts both on procedural and "arbitrary" grounds. The "arbitrary" 
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grounds are bottomed largely on the facts upon which instant cause of action 
is based. The lower court's order here is not an adjudication of the merits; 
and plaintiff does not believe that such order, even if not reversed, can 
lawfully be advanced as a bar to the Court of Claims action either as res 
adjudicata or by way of estoppel. There is the possibility, however, that 
Such an issue might there be raised. For this reason, and because of the 
direction of many of the lower court's inquiries, appellant reviews in this 
section infra some of the data already in the record. Where an involuntary 
dismissal has taken place, all the facts coming upon the record from any 


source, and all reasonable inferences therefrom, must be viewed in the 
—_————————— Se eee ee 


light most favorable to the plaintiff. Ettore v. Philco Television Broad- 
casting Corp., 229 F. 2d 481, 484, c.d. 351 U.S. 926. 

(1) Under all the facts, law, and circumstances in this case, plain- 
tiff was entitled to relief. If not for "inadvertence" and excusable neglect", 
she was entitled to it under 60(b)(6) for "any other reason justifying relief 
from the operation of the judgment." Klapprott v. U.S., supra, Eric Rios 
Bridoux v. Eastern Air Lines, Supra. Plaintiff could not have obtained 
personal service on Meader, anda litigant may not be penalized for a 
failure to do what was not in his power to do. Societe Internationale v. 
Rogers, supra. 

(2) While discretion may not be involved on the issue of a void judg- 
ment, the court's failure to declare the clerk's nunc pro tunc order a null- 
ity constitutes a mistake in law. Further mistakes in law were made by 
the court's failure to hold that plaintiff's action was still pending at the 
time of her alias request and the clerk's denial of such request was unlaw- 
ful, and by its order in effect confirming the claimed existence of a default 
where there was no default in fact or law. 

(3) The court's findings are not findings on the merits, as discussed 
infra; and one point is self-evident. Not one affirmative action has been 
initiated by the defense during the pendency of this suit. They had not 
made any motions under 12(b)(6), 12(c), 20(b), 56(b), or 41(b). Yet the 
court, at times, seemed to be treating plaintiff's motion to vacate and 
reinstate as if it were a combined motion of the defendants under all these 
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rules. This, without review of the record on file, or of requiring from 
the defendants any proper foundation, proof, and affidavits, that could war- 
rant such motions. And without affording plaintiff any fair opportunity to 
rebut and oppose with the available documentation, or the benefit under 
12(b)(6) that "allegations in the complaint must be taken as true. " Rado- 
vich v. Nat'l Football League, 352 U.S. 445. 

Many questions seemed pre-disposed toward "absolute privilege." 
Here, too, the court may have been under another misapprehension due to 
opposing counsel's misstatement that "It is an innocuous libel in that she 
received an unsatisfactory performance rating." (J.A. 62-63) Plaintiff 
did not receive such a rating. If she had, she could have fought this mat- 
ter in the open with an administrative review, although the cards were 
stacked (J. A. 32; 55). Three of the seven members of the NPO's Perfor- 
mance Rating Review Board, the duties of which were to render an "im- 
partial" and "objective" judgment on employee performance appeals were 
Capt. Tieslau, Meader and Busby; a fourth, Meader's confidential assist- 
ant. Further, of the higher echelon appeal, Busby was the management 


member of the tripartite Statutory Board of Review. As shown (J. A. 42) 
Busby's participation in the alleged conspiracy was not disclosed to plain- 


tiff until the taking of the depositions. A salient point in plaintiff's case 
that the accusations against her were false, knowingly so and fraudulently 
made, to secure the Captain's signature, is precisely the fact that the 
threat in the Sept. 15, 1952 letter (J.A. 14) to give an unsatisfactory per- 
formance rating was dropped when it became clear plaintiff would not re- 
sign to avoid the fight; and, in her reply of Nov. 3, 1952, requested details 
and proof of the charges made, and pointed out that the Sept. 15th letter 
failed to comply with the regulations. (J.A. 16). These details, and 
copies of the claimed "adverse reports" were refused by NPO response of 
Nov. 17th, 1952 (J.A. 22); and plaintiff claims it was then decided to 
abandon this method for a pseudo-legal reduction in force (J. A. 11). Prior 
to September 15th, plaintiff had received two "satisfactory" ratings (J. A. 
6), and had handled over 100 negotiated procurements. In substance and 
context, the Sept. 15th letter charged her with being too zealous in protect- 
ing the government's financial interest: "That you are not objective in 
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dealing on behalf of the government” (J.A. 15). In his deposition, Capt. 
Tieslau testified that he'd had one complaint from a contractor (J.A. 34- 
35); that he had a written report from Teeple, plaintiff's supervisor who had 


resigned in August 1952, but did not advise or show plaintiff this written 


report because "I wasn't obliged to advise you" (J.A. 34) [cf. Money v. 
Anderson, 93 U.S. App. D.C. 130, 208 F. 2d 34]; that the warning letter 
covered her entire work of 17 months (J.A. 34). Nevertheless, upon plain- 
tiff's reply of Nov. 3, 1952, and during that six-week interval, it was 
decided that plaintiff's performance (J. A. 33, 35) 


““had improved after the receipt of our first letter, and on the 
basis of that, with the result of your request that it be with- 
drawn, and in addition the fact that we felt that it was entirely 
possible that it would be difficult to prove charges, it was de- 
cided that it would be better to drop the whole matter, rather 
than press the case. . ." 


Plaintiff's complaint alleges these false charges were made to force 
her separation from her government employment as a retaliatory measure 
for her refusal to "go along" on certain contract matters in behalf of 
favored contractors. (J.A. 9, 10) The cases complained of in the Sept. 
15th letter were spurious and not the real complaint; and the basic con- 
tractor involved is not yet herein named. In the hearing, the court asked: 
(J.A. 60) 


THE COURT: How is it libelous for an employer, in due 
course of business, to state that an employee's services 
are not satisfactory ? 


MISS SLAVITT: There are defenses of absolute privilege, 
qualified privilege or no privilege. I think it depends upon 
the facts that are established. 


And in response to opposing counsel's misstatement "It is an innocuous 
libel in that she received an unsatisfactory rating," the Court commented: 


THE COURT: It may not be innocuous but it may not be 
libelous either. It may be damnum absque injuria. (J. A. 63) 


Not having reviewed the record, the court was not clear about these 
facts: 

Capt. Tieslau, the signer of the libels, is not made a party defend- 
ant in this suit. Defendant Busby was in no way plaintiff's supervisor. 
As of Sept. 15, 1952, defendant Negri had been SPD-5 supervisor for one 
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month, but his participation in the conspiracy alleged started while he was 
still a negotiator (J.A. 25-26; 30). It was not until these changes were 
effected in August 1952 that the Sept. 15th letter followed to plaintiff one 
month later; her supervisor, Lt. Teeple resigned; Lt. Jensen, the Cap- 
tain's Executive Officer was transferred; and Meader succeeded him as 
second in command. In Ewald v. Lane, 70 App. D.C. 89, 91, 104 F. 2d 
222, this Court held that the "privilege" of one joint tort feasor does not 
exempt the other joint tort feasors in a conspiracy suit. Sec. 5 of the 
Civil Service Act of 1883, 5 U.S.C. A. 637, provides for punishment by 
fine or imprisonment, or both, for "any person who shall willfully and 
corruptly", or with others, "make any false representations . . . concern- 
ing the person examined, or. . . furnish to any person any special or 
secret information for the purpose of. . . injuring the prospects or 
chances of any person so examined. . . being employed, or promoted." 
Plaintiff was "so examined", and was appointed from a civil service regis- 
ter to her position at NPO. When the law establishes a standard of conduct 
to declare and protect rights, acts which impede the enjoyment of such 
rights are torts. Cooley on Torts, Vol. 1, 4th ed. sec. 3, p. 5. 

It is for actions prohibited, and rights protected, by the civil service 
statute above that plaintiff sues in tort for libel and conspiracy. Actions 
in excess of powers do not constitute exercises of administrative discre- 
tion. Harmon v. Brucker, 355 U.S. 579 at 582; Joint Anti-Fascist Refugee 
Committee v. McGrath, supra. 

In Conley v. Gibson, 355 U.S. 41, 46-47, the Court held that a com- 
plaint should not be dismissed for failure to state a claim unless it appears 
beyond doubt that the plaintiff can prove no set of facts entitling him to re- 
lief. The Rules "reject the approach" that one pleading "misstep by counsel 


may be decisive to the outcome." In Societe Internationale v. Rogers, at 
209: 


"These decisions establish that there are constitutional limit- 
ations upon the power of courts, even in the aid of their own 
valid processes, to dismiss an action without affording a party 
the opportunity for a hearing on the merits of his cause." (Emp. 
Sup. ) 
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(4) The clerk's order was a dismissal "without prejudice" for "failure 
to prosecute" (J.A. 52), The court's order denied "plaintiff's motion to 
vacate the order of dismissal and to reinstate the action." (J.A. 64). 
Neither order, therefore, could operate as an adjudication upon the merits 
under Federal rule 41 (b). If the court's order is not reversed on this 
appeal, the clerk's order stands as the "final" dismissal. Made and entered 
“without prejudice", for "failure to prosecute," it "otherwise specifies", 
and therefore comes within the exemption of 41(b). Am. Nat'l Bank & 
Trust Co. of Chicago v. U.S., 79 U.S. App. D.C. 62, 142 F. 2d 571. 

Further, the findings in the court's order of lack of diligence clearly 
establish that no adjudication was made with respect to the merits of this 
case. In Madden v. Perry, 264 F. 2d 169, 7 Cir., c.d. 360 U.S. _, the 
Court issued the writ of mandamus to compel the district Judge to vacate 
supplemental findings of fact and conclusions of law. The Court held that 


Federal rule 41(b), in the last sentence providing that certain dismissals, 


with stated exceptions, operate as an adjudication upon the merits, must 
be construed strictly, as being in derogation of the common law. And 
where the trial judge, in his findings in the original order, clearly speci- 
fied the grounds for dismissal which did not go to the merits of the case, 
the court's order could not operate as an adjudication on the merits. To 
hold otherwise, "would make the rule a means of entrapment of the plain- 
tiff." In Consentino v. Local 28, Int. Org. of Masters, Mates and Pilots, 
AFL-CIO, July 20, 1959, 2 F.R. Serv. 2d 41b.32 Case 1, where res adjud- 
icata was pleaded on the basis of Judge Perry's order, the Court of the 8th 
Circuit agreed with, and followed, the decision of the 7th Circuit Court. 

It is, therefore, clear that in appellant's case, there was, and is, no 
order below ruling on the merits of this action. 


CONCLUSION 
It is respectfully submitted that the order of the District Court of 
April 24, 1959 should be reversed with directions to the District Court to 
vacate as void the clerk's nunc pro tunc order of March 10, 1959 dismiss- 
ing this cause of action "as of October 1, 1958", and to reinstate this 
action as to ali the defendants, and to instruct the clerk to issue the alias 
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summonses for defendants #1 and #4 if this Court of Appeals in its deci- 
sion should hold such aliases to be required by law. 


"Law is something more than mere will exerted as an act of power," 


Hurtado v. Peo. of State of California, 110 U.S. 516 at 535; and termina- 
tion goals do not exact extinction. U.S. v. Ohio Power Co., 353 U.S. 98, 
and cited cases, where at p. 99, the court stated: 


"We have consistently ruled that the interest in finality of 
litigation must yield where the interests of justice would 
make unfair the strict application of our rules. This po- 
licy finds expression in the manner in which we have exer- 
cised our power over our own judgments, both in civil and 
criminal cases." 


CHARLOTTE SLAVITT 


2515 Kay Street, N.W. 
Washington 7, D. C. 


Appelkant, pro se 
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SUPPLEMENT TO BRIEF 


STATUTES 
28 U.S.C. A. 2071, Rule-making generally (Act of June 25, 1948, ch. 
646, sec. 1, 62 Stat. 961, as amended) 


"The Supreme Court and all courts established by Act of Congress 


may from time to time prescribe rules for the conduct of their business, 
Such rules shall be consistent with Acts of Congress and rules of prac- 
tice and procedure prescribed by the Supreme Court." 


28 U.S.C. A. 2072 Rules of Civil Procedure for district courts (Act of 
June 25, 1948, ch. 646, sec. 1, 62 Stat. 961, as amended) 

"The Supreme Court shall have the power to prescribe, by gen- 
eral rules, the forms of process, writs, pleadings and motions, and the 


practice and procedure of the district courts of the United States and of 
the District Court for the Territory of Alaska in civil actions. 


"Such rules shall not abridge, enlarge or modify any substantive 
right and shall preserve the right of trial by jury as at common law and 
as declared by the Seventh Amendment to the Constitution. 

* oe * Oe * 

"All laws in conflict with such rules shall be of no further force 
or effect after such rules have taken effect. Nothing in this title, any- 
thing therein to the contrary notwithstanding, shall in any way limit, 
supersede or repeal any such rules heretofore prescribed by the Su- 


preme Court." 


9 U.S.C. 637 (Act of Jan. 16, 1883, ch. 27, sec. 0, 22 Stat. 405) 


"That. . . any person in the public service who shall willfully 
and corruptly, by himself, or in cooperation with one or more persons 
- - » make any false representations. . . concerning the person 
examined, or who shall willfully and corruptly furnish to any person 
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any Special or secret information for the purpose of . . . injuring the 
prospects or chances of any person So examined. . . being employed, 
or promoted, shall for each such offense be deemed guilty of a mis- 
demeanor, and upon conviction thereof, shall be punished by a fine of 
not less than one hundred dollars, nor more than one thousand dollars, 
or by imprisonment not less than ten days, nor more than one year, or 
by both such fine and imprisonment." 


RULES 


Federal Rule 60(b). Mistakes; Inadvertence; Excusable Neglect. 


", . . On motion and upon such terms as are just, the court may 
relieve a party or his legal representative from a final judgment, order 
or proceeding for the following reasons: (1) mistake, inadvertence, sur- 
prise, or excusable neglect;. . . (4) the judgment is void;. . . 


(6) any other reason justifying relief from the operation of the judgment 


" 


Federal Rule 41(b). Involuntary Dismissal; Effect Thereof. 


"For failure of the plaintiff to prosecute or to comply with these 


rules or any order of court, a defendant may move for dismissal of an 
action or of any claim against him... Unless the court in its order 
for dismissal otherwise specifies, a dismissal under this subdivision and 
any dismissal not provided for in this rule, other than a dismissal for 
lack of jurisdiction or for improper venue, operates as an adjudication 
upon the merits." 

Local Rule 13. Dismissal for Failure to Prosecute 

(a) Clerk to Warn Dilatory Party; Dismissal Without Prejudice; 
Notice of. 

"If a party seeking affirmative relief fails for five months, from 
the time action may be taken, to comply with any law, rule or order 
requisite to the prosecution of his claim. . . the clerk shall warn the 
dilatory party by mail that his claim, will stand dismissed if he fails to 
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comply with this rule, making a note in the docket of the mailing; and 

if the delinquency continues for six months the complaint,. . . shall 
stand dismissed without prejudice, whereupon the clerk shall make entry 
of that fact and serve notice thereof by mail upon every party not in de- 
fault for failure to appear, of which mailing he shall make an entry. 


(b) Failure to Warn; Effect. 

"A failure of the clerk to give the warning as above provided will 
not affect the running of the six months' period or otherwise relieve a 
party from operation of this rule. 


COMMENTARIES AND TEXTS 


Notes on Federal Rules 


28 U.S.C. A. 2072 following, Rule 3, footnote 4: "This rule pro- 


vides that the first step in an action is the filing of the complaint. Under 
Rule 4(a) this is to be followed forthwith by issuance of a summons and 
its delivery to an officer for service. Other rules providing for dis- 
missal for failure to prosecute suggest a method available to attack un- 


reasonable delay in prosecuting an action after it has commenced. . ." 


28 U.S.C. A. 2072 following, Rule 6, penultimate par. p. 4297: 


"Thus 'request' is substituted for 'application' in clause (1) because an 
application is defined as a motion under rule 7(b) — as Rule 6 amended 
effective Mar. 19, 1948." 


Texts 


1. Barron & Holtzoff, Federal Practice and Procedure, Rules 
Edition: 

(a) Vol. 1, Rule 3, Sec. 163, p. 279: "The rules contain no pro- 
vision limiting the time for service of the summons and complaint. The 


advisory committee stated that other rules providing for dismissal for 
failure to prosecute suggest a method available to attack unreasonable 
delay in prosecuting an action after it has commenced." 
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(b) Vol. 1, Rule 4, Sec. 173, p. 288: ". . . Separate or addi- 
tional summons are issued against any defendants upon request of the 


plaintiff. Provisions for additional subpoenas were contained in the 
former equity practice. (18) It should be noted that there is no time 
limit to the validity of the summons and the summons remains valid until 
served, subject to the power of the court to dismiss the case for failure 
of the plaintiff to use due diligence to procure service as pointed out in 
section 163. (19) For this reason, an additional summons would not 

be needed merely because of delay in service. If the summons is against 
several defendants and part of them only are served, it may be returned 
within the time required by Rule 4(g) and additional or separate sum- 
mons procured for those not served. It has been pointed out, however, 
that even this is not absolutely necessary, since Rule 4(g) provides that 
failure to make proof of service does not affect the validity of the ser- 
vice. (20)" 


And at Footnote (20): ''"Back in Rule 4(a) it is provided that upon 
request of the plaintiff separate or additional summons shall issue 
against any defendants, but I think you will notice that in the summons 
itself there is a direction that the defendant must answer within the 
term required, which is twenty days. I take it that the summons itself 
would be good if it has not been served at all and the case is still alive. 


™ We have made the suggestion in the notes that later rules which 
provide for the dismissal of a case which is not promptly pressed may be 


resorted to. Suppose, however, no action has been taken looking to 


the dismissal of the case, and suppose the summons has not been served 
on any one, I think then that the summons would remain alive, as you 
Say, and could be served.. Why shouldn't it be, because the only other 
alternative is to go to the clerk and get another summons of the same 
kind? 


"Return of service is not a jurisdictional fact, so even if that 
were omitted it would only be ground for appeal to the court to have the 
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return ordered filed and to have the case dismissed for failure to pros- 


ecute it promptly. But again the system is rather simple that way, 
and the case does remain alive, without reference to these matters of 
whether the summons is used or rot, until it is definitely dismissed 
by the court on some proceedings for failure to have it prosecuted 
promptly.' Clark, Proceedings Cleveland Institute, 1938, p. 208." 


2. 34 C.J. 59: "In entering judgments the clerk acts ina purely 
ministerial capacity, and exercises no judicial functions; he acts merely 
as an agent to write out and place upon the record judgment which he is 
authorized and directed by law to enter. Provided the cause is ripe for 
entry of judgment, and there is no stay or order to the contrary, the 
clerk is authorized and it is his ministerial duty to enter upon the record 
all judgments authorized by statute in specified cases where judicial 
action is not necessary, such as judgments by confession, default, 
consent, offer or admission. Such authority extends only to the enter- 
ing of the judgment exactly as it was rendered by the court, without ad- 
dition, diminution, or change of any kind; and a judgment entered by a 
clerk who had no authority to enter it in the form in which it was en- 
tered, is void." 


3. 1 Freeman on Judgments, 5th ed. (1925), sec. 136, pp. 258- 


259: "After the term the clerk has no power of his own motion and 
without judicial sanction or direction to enter nunc pro tunc a judgment 


which he failed to enter at the proper time." 


Sec. 163, p. 315: "The power to amend or correct a judgment 
or its record is ordinarily regarded as a judicial function which must 
be exercised by the court itself; and while of course the court may act 
through the clerk, the latter has no authority to make changes on the 
record except pursuant to the court's direction. (Barnes v. Lee, 1 
Cranch 430, 2 Fed. Cas. No. 1017). Even where the mistake is his 
own and the record discloses what the proper entry should have been, 
it is held the clerk has no power to correct it without judicial sanction. 
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Sec. 131, p. 248: "The failure of the court to act or its incorrect 
action, can never authorize a nunc pro tunc entry. Ifa court does not 
render judgment, or renders one which is imperfect or improper, it 
has no power to remedy any of these errors or omissions by treating 
them as clerical misprision. Omitted judicial action cannot be supplied, 
even though it would have been proper in the first instance, since the 
general limitations on the right to amend are controlling." 


4. Cooley on Torts, Vol. 1, 4th ed., sec. 3, p. 5: ‘When there- 
fore the law of the land undertakes to declare and protect rights, and 


establishes a standard of conduct for that purpose, the acts or omissions 


which disturb or impede the enjoyment of such rights may be treated as 


legal wrongs or torts, but none others can be." 


Docket Entries 

Complaint . 3 5. 8 . . . 
Exhibit "A" - Memorandum dated September 15, 1952 
Exhibit "B" - Memorandum dated November 3, 1952 
Exhibit "'C" - Memorandum dated November 17, 1952 
Answer of Robert J. Negri 


Excerpts from Deposition of Lt. (jg) Robert J. So. 
U.S.N.R., Washington, D. C., September 8, 1953 


Excerpts from Deposition of Capt. Bernard Tieslau, 
U.S.N., Washington, D. C., October 5, 1953 


Motion to Reinstate 
Affidavit of Samuel H. Jaffee 
Order Granting Motion to Reinstate 


Action Dismissed without Prejudice as to 1 & 3 by 
Counsel for Pltf; Consent of Counsel for Deft. #2 


Withdrawal of Samuel H. Jaffee as Atty. for Pltf. 


Motion to Vacate Order of April 26, 1954, to Reinstate 
Cause of Action, to Name Additional Party Defen- 
dant, and to File Amended Complaint - 


Order, Filed July 30, 1954 


Motion to Amend Caption by Substituting role G. 
Busby for "John Doe" and to File an Amended Com- 
plaint in Conformity Therewith 


Memorandum in Opposition to Plaintiff's Motion to 
Amend Caption by Substituting Raymond G. Busby 
for "John Doe" and to File an Amended Complaint 
in Conformity Therewith ; P 5 “ 


Order, Filed September 1, 1954 
Amended Complaint 


Answer of Defendant, Raymond G G. BEEny to Amended 
Complaint : 


Motion to Appoint Guardian Ad Litem to Answer and 
Defend for Glenn F. Meader, Defendant, as Incompetent 


Memorandum in Opposition to Plaintiff's Motion to Ap- 
point Guardian Ad Litem and for Other Relief 


Order Denying Motion to Appoint Guardian Ad Litem 
Notation of Dismissal - 
Motion to Vacate Order and to Reinstate Action 


(ii) 


INDEX 
(Cont'd. ) 


Opposition to Motion to Vacate Order and to 
Reinstate Action 2 


Transcript of Proceedings, hoe 21, 1959 


Order Denying Motion to Vacate 
Order Denying Motion to Vacate 


Notice of Appeal 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLOTTE SLAVITT ~ 
522 N. Piedmont Street * 
Arlington, Virginia Os 

Plaintiff ¥ 


vs. * Civil Action No. 3752-53 


GLENN F. MEADER + 
U. S. Navy Purchasing Office * 


London, England 
* 
and 


ROBERT J. NEGRI 
Shirley Duke Apartments 
Alexandria, Virginia 
(upon whom service may be made 
in the District of Columbia, he 
being found therein) 


* 


and 


JOHN DOE and OTHER PERSONS 
at this time to your 
Plaintiff mknown * 


Defendants * 
DOCKET ENTRIES 


Complaint, appearance & Jury Demand. Exhibits A" thru "C" 


Summons, copies (2) and copies (2) of Complaint issued; 
#1 ~N.F., 9-3-53; #2 served, 8-14-53. 


Motion of pltf. for leave to take deposition; P & A; app. P.P. 
522 N. Piedmont St., Arlington, Va. 


Order granting pltf. leave to take deposition of Robert J. 
Negri, deft., on 9-8-53. McLaughlin, J. (N) 


Answer of deft. #2 to complt.; c/m 9-3-53; App. Leo A. Rover, 
Oliver Gasch, Frank Strickler, Joseph A. Rafferty, Jr. 


Deposition of Capt. V. Tieslau, 10-5-53 & notice published 


Deposition of Robert J. Negri, 9-8-53; notice; published 


First notice under Rule 13. 
Dismissed without prejudice. By Clerk (N) 


Motion of pltf. to re-instate cause; ser. ack; affidavit; P & A; 
M.C. 3-16-54. 


Exhibits re: depositions of Robert J. Negri & Capt. Treslau. 
Order re-instating cause. McGuire, J. (N) 


Action dismissed without prejudice as to 1 & 3 by counsel for 
plif; consent of counsel for deft. #2. 


Withdrawal of Samuel H. Jaffee as atty for pltf. (fiat) 
McGuire, J. 


Motion of pltf to vacate order, to reinstate cause, to name 
additional party-deft & to file amended complt; P&A; c/m 
6-28-54; exhibit; app. PP. M.C. 6-28-54. 


Summons, copies (2) and complt. to defts. #1 & #3 issued 
NF 8-20-54 


Praecipe entering change of address of pltff. acting as atty. 
pro se to C/O Maryn, 4628 Levingston Road, S.E. Wash. 
D.C. 


Order reinstating action by granting motion to vacate order of 
April 26, 1954 and denying motion to name an additional party 
deft. and to file an amended complt. (N) Tamm, J. 


Motion of pltf to amend caption by substituting Raymond C. 
Busby for John Doe; P&A; exhibit (1). App. Charlotte Slavitt, 
PP; c/m 8-9-54. M.C. 8-10-54. 

Order setting hearing of pltf's motion to amend caption and to 
file amended complt on 9-1-54 at 10:00 A.M. Bastian, J (N) 


Memo of deft in opposition to motion to amend caption by sub- 
stituting names & to file amended complt in conformity 
therewith; c/m 8-21-54 


Order granting pltf leave to file amended complt as set forth 
in Exhibit "A" by substituting Raymond G. Busby for "John 
Doe" as party deft. Youngdahl, J (N) 


Amended complt of pltf, c/m 9-3-54; demand for jury trial. 


Summons, copy (1) & copy (1) of complt & amended complt 
issued vs. deft #3. Served 9-21-54 


Answer of Deft Raymond G. Busby to amended complt; c/m 
9-30-54. App. Leo A. Rover & Joseph A. Rafferty. 


Summons, copy (1) & copy (1) of complt & amended complt to 
#1 and other persons, etc. defts 1 and other persons N.F. 
12-21-54. 


Summons, copy (1) & copy (1) amended complt & complt to 
defts #1 & other persons, etc. All N.F. (4-26-55) 


Motion of Pltf. to appoint guardian ad litem; M.C. 7-23-55 x 
P & A; c/m 7-23-55, 


Memorandum in opposition to pltf's motion to appoint guardian 
ad litem; c/m 7-27-55. 


Order denying Pltf's motion to appoint, g.a.l. (n) McGarraghy, 
J. 


Summons, copy (1) and copy (1) of amended complaint and 
complaint to deft. #1 etc. N.F. 9-27-55 


Summons, copies (2) & copies (2) of complt & amended complt 
to #1 & 4 N.F. 3-13-56 


First notice under Rule 13. (N) 


Summons, copy (2) & copies (2) of complt & amended complt 
to #1 & 4 (Meader and other persons at this time unknown. 
N.F. 9-12-56) 


First notice under Rule 13. 


Summons, copy (2) & copies (2) of complaint & amended com- 
plaint to Defts. 1 & 4. N.F. 3-23-57 


Summons, Copies (2) & Copies (2) of complt. to #1 & 4. 
Defts. N.F. 9-20-57 


Plaintiff's address changed to 2515 K Street, N.W. 
First notice under Rule 13 


Summons copy (2) & copies (2) of complaint & amended com- 
plaint to #1 & 4 N.F. 3-31-58 


Cause dismissed under Rule 13, as of 10-1-58 (N) (By Clerk) 


Motion of pltff. to vacate order and reinstate, c/m 3-31-59 
P&A, M.C. 3-31-59 


Summons copies (2) & copies (2) of complaint & amended 
complaint to #1 & #4 N.F. 4-28-59 


Opposition of defts. to motion to vacate order & to reinstate 
action c/m 4-9-59 


Proposed order of pltff. denying motion to vacate & set aside 
order & reinstate cause unsigned (fiat) Holtzoff, J. (N) 


Order denying motion to vacate order of dismissal & rein- 
state action as to all defts. (N) Holtzoff, J. 


Notice of appeal by pltff. from order 4-24-59. copy to U.S. 
Attorney's Office. Deposit $5.00 by plaintiff, 


Cost bond on appeal by pltff. in sum of $250.00 with Glens 
Falls Insurance Co. approved 


Notices of the appeal filed 5/20/59 mailed to Glenn F. Meader 
and Veterans Administration 


Transcript of proceedings of 4-21-59; vol. 1, pp. 1-10; (Rep. 
Jeanette Rawls). 


Transcript of proceedings 4/21/59. (Rep. J. Rawls) 


[Filed Aug. 13, 1953] 
COMPLAINT 


(For Libel and Conspiracy) 


1. Plaintiff is a citizen of the United States and a resident of 
Virginia. Defendant Meader is a citizen of the United States temporarily 
resident in London, England. Defendant Negri is a citizen of the United 
States, temporarily resident in Virginia, and is found in the District of * 
Columbia. Jurisdiction of this Court is based upon Title 11, Section:306 
of the District of Columbia Code and the fact that the amount in contro- 
versy exceeds three thousand dollars ($3000), exclusive of interest and 
costs. 

2. Plaintiff is a member of the Bars of Massachusetts and Illinois; 
has engaged in the private practice of law in Chicago, Illinois; and has 
served in the employ of the United States as an attorney with the Depart- 
ments of Justice, Labor, and War, and as a Negotiator of Excess Profits 
with the War Department. For this last service plaintiff was honored 
with a Civilian Meritorious Award. 

3. On or about April 9, 1951, as the result of a competitive: Civil 
Service examination, and selected from a Civil Service Register, plaintiff . 
transferred from the Department of Labor to the Department of the Navy, 
U.S. Navy Purchasing Office, at Washington, D.C. to serve as a Contract 
Negotiator, under the title of "Contract Specialist (Negotiation), at a 
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grade of GS-12, in a section of said Navy Purchasing Office identified 
under the office Code title of SPD-5. Plaintiff served in this capacity in 
said section continuously until July 31, 1953, on which date her service 


with this office was terminated by reason of a Reduction in Force action 


served upon her on June 23, 1953. 

4. For the period covering the libellous acts and events herein- 
after set forth, the head and Officer-in-Charge of the said Navy Pur- 
chasing Office was and is Captain B. Tieslau, U.S.N. 

5. During the latter part of August 1952, the Assistant to Officer- 
in-Charge, so serving during the whole of plaintiff's employment prior 
thereto, was transferred to other naval duties, and defendant Lt. Glenn 
F. Meader, U.S.N., pending arrival of the replacement for said Assistant, 
served as such Assistant to Officer-in-Charge until May 1953 at which 
time, having previously been selected for a higher rank, defendant 
Meader was transferred to the U.S. Navy Purchasing Office, London. 
Prior to said time in August 1952, defendant Meader had served as 
Director, Purchase Division, of said Navy purchasing Office, and in 
such capacity, and under the immediate direction and supervision of said 
former Assistant to Officer-in-Charge, defendant Meader had supervised 
the Contracting Officers heading the various purchasing sections of said 
office and had directed the activities of these sections. 

6. During the latter part of August 1952, the Contracting Officer 
supervising section SPD-5 and thus supervising the activities of the 
plaintiff as Contract Negotiator for a period of approximately fifteen 
months, was released from active duty. Defendant Lt. Robert J. Negri, 
U.S.N.R., thereupon was designated as the Contracting Officer and Super- 
visor of section SPD-5 and has so served from that time in August 1952 
to the present. 

7. The libellous acts hereinafter more fully set forth were 
perpetrated within approximately one month after defendant Meader be- 
came second in line of command of said office and defendant Negri be- 
came supervisor of SPD-5. 

COUNT ONE 
8. Plaintiff was, during the events hereinafter described, and 
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before and now always has been and is, a person of good name, credit, 
and reputation, and has always enjoyed the esteem, respect, and good 
opinion of her colleagues, clients, coworkers, superiors, neighbors, and 
other worthy citizens in the community in which she worked and lived in 
the District of Columbia and of the United States, and has always in her 
Government employment received official top efficiency ratings of 
"Excellent" or "Very Good" until the change in law in 1950 reduced the 
five former possible ratings to three. Thereafter plaintiff always 
received a "Satisfactory" efficiency rating in each of her positions, in- 
cluding that of the said Navy Purchasing Office, and plaintiff has never 
been suspected of, or charged with, the inability satisfactorily to per- 
form the duties and functions of her professional and vocational (includ- 
ing negotiation) positions, assignments, and obligations. 

9. Except as may hereinafter be indicated otherwise, allegations 
referring to "defendants" are intended to and do include not only defen- 
dants Meader and Ne i, but also the defendants referred to in the 
caption hereof "0 Persons at This Time to Your Plaintiff Unknown". 
References herein to certain acts done by defendants are intended to and 
do include acts done, by agents, employees, or representatives of defen- 
dants. 


10. Defendants are sued for damaging and injuring plaintiff through 


the process of libel, as hereinafter more fully appears, intentionally, 
falsely, fraudulently, deceitfully, maliciously, in wilful disregard of the 
true facts and of the rights and feelings of the plaintiff, and without suffi- 
cient cause or excuse, jointly and severally intending to injure plaintiff 
in her credit, good name, profession, occupation, and reputation, and to 
bring her into public disgrace, to harass and vex her, to cause her to 
suffer great mental anguish and harm and physical debility, and to so 
prejudice the Officer-in-Charge, the said Captain B. Tieslau, against 
plaintiff and against her successful work as contract negotiator as to 
cause said Capt. Tieslau to sign documents and perform the actions 
hereinafter set forth. 

11. Defendants, well knowing the record, reputation, and the true 
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performance of plaintiff in her work,but maliciously and intentionally 
contriving and intending to benefit themselves and to deprive her of the 
respect, confidence, and esteem peculiarly essential to plaintiff's profes- 
sion and occupation and to her duties and functions as a contract nego- 
tiator, and maliciously contriving and intending to injure plaintiff and 
her good name, reputation, and performance, and to deprive her of the 
respect and good-will of her colleagues, coworkers, and office associates, 
both military and civilian, and to deprive her of the respect and good-will 
of various supervisory personnel of the Naval establishment and of other 
naval activities, and to destroy her confidence in her ability and experi- 
ence in dealing with government contractors to the best possible interests 
of the United States, and to bring her into public disgrace, scandal, ridi- 
cule, gossip, and professional and occupational disrepute before her co- 
workers, neighbors, business associates, office superiors and personnel, 
friends, acquaintances, and residents of the District of Columbia and 
elsewhere in the United States, and to hold her up to public scorn, con- 
tempt, ridicule, and disgrace, and to injure her in the pursuit of her 
livelihood, and to benefit defendants Meader and Negri in the progress of 
their military and personal careers, did on or about September 15, 1952, 
wrongfully, falsely, fraudulently, knowingly, wilfully, maliciously, and 
without sufficient cause or excuse, compose, write, publish, circulate, 
distribute, and disseminate, and cause to be composed, written, pub- 


lished, circulated, distributed, and disseminated the libel hereinafter set 


forth, the contents of which constitute a false, fraudulent, and defamatory 
attack upon the competence, ability, professional and occupational quali- 
fications, and performance of the plaintiff in her duties and functions as 
contract negotiator at the said Navy Purchasing Office. 

12. Said false and fraudulent libel was in the purported form of a 
"90 day warning letter", dated September 15, 1952, and was signed by 
said Capt. Tieslau as Officer-in-Charge, and is attached hereto as Ex- 
hibit "A" and made a part of this Complaint. Claiming to describe 
plaintiff's performance as contract negotiator during her entire previous 


seventeen months of service, said libel, among other matters, charges 
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plaintiff with slow work performance, with output substantially less than 
expected of her, with requiring more supervision than she should re- 
quire, with not properly organizing her thoughts nor presenting them in 
the "concise logical fashion required", with no improvement in her 
“progress”, with having been given her last "Satisfactory" rating with 
considerable reluctance on the part of the rating official, and --- 
“"d. That you maintain a very suspicious attitude toward 
practically all contractors and ‘haggle’ on prices rather 

than negotiate and present reasonable arguments as to the 

applicability or reasonableness of costs and prices. That 

you are not objective in dealing in behalf of the government. 

That this attitude resulted in this office receiving a com- 

plaint....” 

Said libel concluded that: "... unless substantial improvement is 
shown and the noted deficiencies corrected it will not be possible to rate 
your performance ‘Satisfactory’ ." 

13. Said libel was, on or about September 15, 1952, by defendants 
published, circulated, distributed, disseminated and delivered, and was 
caused by them to be published, circulated, distributed, disseminated 
and delivered to the following: 

a. To and among several persons of the Navy Department in 
Washington, D.C. 

b. To the said Officer-in-Charge, Capt. Tieslau, in Washington, 
D.C. for the purpose and intent, among others, of maliciously, unfairly, 
and wrongfully prejudicing said Officer-in-Charge against plaintiff and 
her performance as a contract negotiator under his jurisdiction, and of 
procuring thereby his signature to said libel, and with false, fraudulent, 
and deceitful misrepresentations, and without sufficient cause or excuse, 
defendants did so procure and cause to be procured the signature of 
said Officer-in-Charge thereto; and 

c. To plaintiff at the said Navy Purchasing Office, Washington, 


D.C., as the official communication of said Officer-in-Charge furnishing 
thereby the "90 day warning letter" required by law and regulation as a 
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preliminary step to the taking of any dismissal action by the said naval 
activity for the removal of plaintiff from her position on the ground of 
unsatisfactory performance. 


d. To other persons at this time to your plaintiff unknown, in 


Washington, D. C. and elsewhere in the United States. 

14. The malicious purpose and intent of defendants in writing and 
publishing, and in causing to be written and published, said false and 
fraudulent libel was to harass and goad plaintiff, to intimidate and 
threaten her, to deprive her of her current livelihood, and to force 
plaintiff, under the pain, duress, and threat of a libelous cloud upon her 
record, voluntarily to resign or, failing the same, to procure her 
removal, unjustly and unwarrantedly, from her current position on the 
ground of unsatisfactory performance in a fraudulent manner calculated 
by defendants to place her under the burden and brand of a dismissal 
upon such ground with the penalty of an "unsatisfactory" reference or 
report by a government agency, and to deprive her of a future livelihood 
in the utilization of her professional and vocational skills in government 
employment or in private industry in keeping with her experience, edu- 
cation, abilities, and true work performance and record. 

15. The malicious motive, purpose, and intent of defendants in 
composing, writing and publishing, and in causing to be composed, 
written, and published said false and malicious libel, was vindictive and 
punitive against plaintiff, and said false and malicious libel constituted 
an unlawful and fraudulent exercise and abuse of alleged supervisory 
functions, without sufficient cause or excuse, and the same was perpe- 
trated by said defendants with the unlawful motive, purpose and intent of 
defrauding the Government of the United States of a faithful and con- 
scientious employee. 

16. On information and belief, plaintiff alleges that the said libel 
was committed by defendants Meader and Negri, jointly and severally, 
in the hope and design each of furthering his naval career and to curry 
favor with certain naval and other persons, both military and civilian, 
and as a retaliatory and punitive measure against plaintiff for her refusal 
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to participate in certain procurement actions deemed by her to be 
inimical to the best interests of the Government and to be in violation of 
procurement statutes and the policies, regulations and directives of the 
Department of the Navy pursuant thereto, and in violation of the policies, 
regulations and directives of the said Department of the Navy in behalf 
of procurement economy and efficiency and of fair competition. 

17. By letter to said Officer-in-Charge, Capt. Tieslau, dated 
November 3, 1952, plaintiff replied to said false and malicious libel. 
Said reply pointed out, among other things, that the "90 day warning 
letter" failed to comply with Navy Department regulations pertinent 
thereto, and further requested proof and particulars concerning the 
matters charged in said libel. A copy of said reply is attached hereto 
as Exhibit "B" and made a part of this Complaint. 

18. Faced with a demand for proof, and well knowing that proof 
could not be supplied in support of the libel heretofore set out, defen- 
dants composed, wrote, published and distributed, and caused to be com- 
posed, written, published and distributed, a response to plaintiff's said 
reply, which response was published among various naval personnel, 
military and civilian, in Washington, D.C., including said Officer-in 
Charge, whereupon said Officer-in-Charge, at the instigation of and with 
the connivance of the defendants, did sign said response, a copy of which, 
dated November 17, 1952, is attached hereto as Exhibit "C" and made a 
part of this Complaint. In this response, said Capt. Tieslau purported 
to change the original character of the libel heretofore set out by label- 
ling same as, in effect, an unofficial piece of chit-chat rather than the 
said official "90 day warning letter" but without therein withdrawing any 


portion of the libel theretofore committed, said response thereby effect- 


ing a false, fraudulent, malicious, and wilful republication of the original 
false and malicious charges. 

19. Said response was distributed, published, and delivered to . 
plaintiff at the said Navy Purchasing Office, Washington, D.C., on or 
about November 17, 1952, to the renewed damage and injury of plaintiff's 
credit, reputation, and good name, causing her renewed mental anguish 
and physical debility. 
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20. Said libel, published and republished as aforesaid, resulted 
in further damage and injury to plaintiff by reason of a consequential 


and unjust, unwarranted, and unlawful Reduction in Force action under- 
taken by the said Navy Purchasing Office by letter to plaintiff dated 
June 22, 1953, signed by said Officer-in-Charge, Capt. Tieslau. This 
action, allegedly made on the basis of a "reduction in funds", terminated 
plaintiff's employment as of July 31, 1953, and was a consequence and 
a perpetuation of the said false and malicious libel composed, written, 
and published by defendants on or about September 15, 1952, and re- 
published on or about November 17, 1952. This result was intended by 
defendants and it effected the harm and injury so contrived. 

21. Of a total of 270 persons, approximately, employed at said 
Navy Purchasing Office, including approximately 65 yer epee 
under varying position titles, plaintiff was the only buyer against whom 
a Reduction in Force action was undertaken by said office, such action 
being otherwise illegal, improper, unjust, and unwarranted, and without 
sufficient excuse or cause, as hereinabove set out, as a result of which 
plaintiff was greatly harmed and injured in her credit, good name, 
profession, occupation, and reputation, and was brought into public dis- 
grace and was deprived of the respect, confidence, and esteem of her 
coworkers and office associates, both military and civilian, and was 
held up to public scorn, contempt, ridicule, and suspicion, and was in- 
jured and is injured in the pursuit of her livelihood, current and future, 
all caused and maliciously intended so to be caused by the false, fraudu- 
lent, and defamatory libels committed by the defendants, as aforesaid. 

22. The libels so published by defendants, jointly and severally, 
concerning plaintiff, are false, fraudulent, and defamatory, and the same 
were effected maliciously and without sufficient cause or excuse. By 
reason of such publication as aforesaid, plaintiff has been severely 
harmed, damaged, and injured in her good name, credit, reputation both 
professional and personal, in her standing in the community in which she 
works and resides and elsewhere, in the high regard, respect, confidence, 
and esteem which she had hitherto enjoyed among her associates and 
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supervisors in Government employment and elsewhere, has been deprived 
of her means of livelihood and of the rewards of her industry in her occu- 
pation and profession, and of her employment as a contract negotiator in 
the Navy Purchasing Office, and has been put to, and will continue to be 
put to, great expense in contesting the illegal Reduction in Force action, 
and has suffered great pain and mental anguish, and physical debility, to 
her damage as set out below. 

WHEREFORE plaintiff prays: 
(1) that she be awarded judgment against defendants, and each of them, 
jointly and severally, in the sum of $150,000., of which $100,000. is for 
compensatory damages, and $50,000. for punitive damages, plus costs; 
and 
(2) for such other and further relief as these premises may require and 
to which this Honorable Court may deem plaintiff to be entitled. 

COUNT TWO 

23. Defendants, and each of them, in combination among them - 
selves and with other persons, natural and corporate, some of them not 
officers or employees of the Navy Purchasing Office, herein described, 
or not officers or employees of the United States, directly and through 
their officers, employees, agents or representatives, intentionally, 
wilfully, maliciously, unlawfully, and without sufficient cause or excuse, 
pursuant to a preconceived plan and design formed prior to and on or 
about September 15, 1952, for the purpose of injuring and damaging 
plaintiff in her good name, reputation, credit and livelihood, and for the 
purpose of depriving her of the respect and esteem of her coworkers, 
supervisors, and superiors in her place of employment, and to bring 
her into public disgrace, scandal, ridicule, and professional disrepute 
before her friends, business and professional associates, acquaintances, 
and residents of the District of Columbia and elsewhere, and for the 
purpose of injuring and damaging her by procuring ber removal from 
her position as "Contract Specialist (Negotiation" at said Navy Pur- 
chasing Office and of fraudulently and illegally severing, and procuring 


the severance of, her employment at the Department of the Navy, and 
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for the purpose of destroying her self-confidence and self-respect, and 


of depriving her of the means of securing other employment in accordance 
with her experience, skills, and good performance records, did, on or 
about September 15, 1952, compose, write, publish, circulate, distribute, 
and disseminate to naval and other persons, civilian and military, and to 
her office associates and business and professional acquaintances, em- 
ployers, and to the Officer-in-Charge of the said Navy Purchasing Office 
and to plaintiff, a false, fraudulent, defamatory, malicious and libelous 
attack on plaintiff's competence, ability, and skills in the performance of 
her functions and duties as said "Contract Specialist (Negotiation)" in 
said Navy Purchasing Office, said libel being hereto attached as Exhibit 
"A" and made a part of this Complaint, and through said publication in 
Washington, D.C. and elsewhere in the United States, and republication 
in Washington, D.C. and elsewhere in the United States, on or about 
November 17, 1953, by each defendant, acting jointly and severally and 
in concert among themselves and with others, and republication procured 
by others incident to this conspiracy, wilfully, intentionally, maliciously, 
and falsely, and without sufficient cause or excuse, attempted to create 
and did create, among a substantial portion of the persons intended by 
them to be affected thereby, including said Officer-in-Charge, a false, 
unfavorable, and prejudicial opinion of plaintiff and of her work perform- 
ance, to the injury and damage of her reputation, credit, good will, and 
good performance record, and to her great personal distress and mental 
anguish, and to the detriment of her physical well-being, and to the unjust 
and unwarranted removal, effective July 31, 1953, of plaintiff from her 
employment at said Navy Purchasing Office, depriving her of the rewards 
of her loyalty, competence, and industry to and in behalf of the best in- 
terests of the United States in the contract matters assigned to her, and 
depriving her of the rewards of her competence and industry in her 
vocation and profession, and putting her to great expense, present and 
prospective, as more fully set forth hereinabove under Count 1 of this 
Complaint. 

24. Paragraphs 8 through 22, in Count 1, are realleged in Count 2 
as if specifically set out in Count 2. 
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WHEREFORE plaintiff prays: 
(1) that she be awarded judgment against defendants, and each of them, 
jointly and severally, in the sum of $150,000., of which $100,000. is for 
compensatory damages, and $50,000 for punitive damages, plus costs; 
and 
(2) for such other and further relief as these premises may require 
and which this Honorable Court may deem plaintiff to be entitled. 


/s/ Samuel H. Jaffee 

Samuel H. Jaffee 

Attorney for plaintiff 

912 Dupont Circle Building, NW 
Washington 6, D.C. 

(Adams 4-2742) 


/s/ Charlotte Slavitt 

Charlotte Slavitt 

Attorney, pro se 

(Address as immediately shove) 


Plaintiff demands a trial by jury of all the issues presented in the 
above case. 


/s/ Samuel H. Jaffee 
Samuel H. Jaffee 
Attorney for plaintiff 


/s/ Charlotte Slavitt 
Charlotte Slavitt 
Attorney, pro se 


Washington, D. C. 
August 13, 1953 


EXHIBIT "A" 


U. S. NAVY PURCHASING OFFICE 


MAIN NAVY BUILDING 
17TH AND CONSTITUTION AVE. N.W. 
WASHINGTON 25, D.C. SP- 
LL/NU3-7 
MEMORANDUM 15 September 1952 


From: Officer in Charge 
To: Miss Charlotte Slavitt 
Subj: Evaluation of performance - report on 


1, I have received a number of reports relative to deficiencies in your 
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performance of duties as a GS-12 negotiator. In your case these reports 
are particularly disturbing in that your past record of performance in 
various governmental positions appears to have been very good. On cer- 
tain points in your performance reported observations in this office are 
contrary to recorded performance in the past where you have received 
special commendatory recognition. I am, therefore, constrained to 
bring them to your attention in order that you may take the necessary 
steps to correct such deficiencies and to raise your performance to a 
satisfactory level. The following are some of the adverse reports 
received on your work: 

a. Work performance much too slow to the extent that your output 
was substantially less than expected from a GS-12 negotiator. 

b. You require much more supervision than a GS-12 should re- 
quire. 

c. That practically every contract clearance you have written 
has required major revision by your Officer in Charge or by SPD 
Before approval could be obtained in NPO or ONM. That you have not 
properly organized your thoughts nor presented them in the concise 
logical fashion which is required. 

d. That you maintain a very suspicious attitude toward practically 


all contractors and "haggle" on prices rather than negotiate and present 


reasonable arguments as to the applicability or reasonableness of costs 
and prices. That you are not objective in dealing on behalf of the gov- 
ernment. That this attitude resulted in this office receiving a complaint 
from the Bureau of Aeronautics in connection with Contract N600s-A- 
25411 with Lear, Inc. 

e. That in April 1952 you made a serious mistake in that you 
awarded a contract totalling nearly $20,000 to Merchants Transfer Com- 
pany and told them to start work without receiving the approval of 
SPD-5 or SPD. This was in direct violation of existing NPO regulations. 
It developed that at the time there was not an agreement between your- 
self and the contractor regarding the specifications. 
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f. During the six months period January 1 through June 30, 1952, 
you took leave (either sick or annual) on all or part of 19 working days. 
In only a minority of cases did you telephone this office by 9:00 A.M. on 
mornings when emergency sick leave was required. 
2. In addition to the above, I have been informed that notwithstanding 
the special assistance and training, such as the Contracting Officers' 
School and the individual attention which has been given you, there has 
been no improvement in your progress and that the last "Satisfactory" 
performance rating was given with considerable reluctance on the part 
of the rating official. 
3. It is with considerable regret that I feel it necessary to bring these 
matters to your attention and to advise you that unless substantial im- 
provement is shown and the noted deficiencies corrected it will not be 


possible to rate your performance "Satisfactory". 


(Signed) 
B. TIESLAU 


EXHIBIT "B" 


U. S. NAVY PURCHASING OF FICE 


MAIN NAVY BUILDING 
17TH AND CONSTITUTION AVE. N.W. 
WASHINGTON 25, D.C. 
3 November 1952 


MEMORANDUM 
From: Charlotte Slavitt 


To: Capt. B. Tieslau 
Officer in Charge 


Subject: Evaluation of performance - reply to report on 


Ref: (1) Letter from OIC 
15 September 1952 


(2) Discussion with Capt. B. Tieslau, 
Officer in Charge, 22 September 1952 


(3) Discussion with Lt. Glen F. Meader, 
9 October 1952 


1. As you know, your letter came to me as a shock. It is no light 
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matter to have an attested able and conscientious record of twenty-five 
years threatened by unfounded attack. You speak of that record. Then 
you know that, in brief, it reflects the following: approximately ten 
years in the private practice of law in Chicago, Dlinois; service during 
the war (a) with the Department of Justice, Washington, D.C., as an 
attorney handling delicate negotiations with representatives of foreign 
governments and of foreign principals, and (b) with the War Department, 
Corps of Engineers, Great Lakes Division, Chicago, Illinois, as re- 
negotiator in charge of the renegotiation of patent royalties. For my 
work as renegotiator I was cited with a Meritorious Award. Later, in 
1949, I returned to Government service as an attorney with the Depart- 
ment of Labor, Solicitor's Office, Division of International Labor Affairs. 
From that office I transferred to the Navy Purchasing Office as the 
result of a competitive Civil Service examination. My performance 
ratings at the Departments of Justice and Labor were "Very Good"; at 
the War Department, as renegotiator of excess profits, "Excellent". 
In addition, my record reflects that, as a writer, I have had both fiction 
and articles published in national magazines. 
2. I understand that you signed Reference 1, based upon data presented 
to you. I know that you would not knowingly lend your offices to the 
perpetration of a rank injustice. Therefore, I must write, as in Refer- 
ence 2 I spoke. Candidly, ‘yet with the utmost respect, for I believe you 
have been grievously misinformed. 
3. The charges in Reference 1 are wrong and untenable. 


4. At the date of your letter, I had served in this office as contract 


negotiator for approximately seventeen months. In that entire period 
no discussion adverse to my performance was ever had with me by any 
official of this office. Reference 1 was the first and sole such indica- 
tion. During that period, Lt. C. F. Teeple had been my immediate 
supervisor for sixteen months, and Lt. H. B. Jensen was Assistant to 
Officer in Charge. During that period I had received two "Satisfactory" 
performance ratings. During that period I had been selected by Lt. 
Jensen to attend the "Contracting Officers’ School". During that period, 
the alleged defections took place. About the middle of August, 1952, 
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Lt. Teeple and Lt. Jensen left the Navy Purchasing Office. Lt. Glenn 
F. Meader, as Director, Purchase Division, became Acting Assistant to 
Officer in Charge and Lt. (jg) R. J. Negri was assigned full charge of 
our section SPD-5. In view of these personnel changes, it seems neces- 
sary to state names rather than to refer to organizational units. 
5. Iam charged, among other things, with acting in one instance "in 
direct violation of existing Navy Purchasing Office regulations". This 
charge is incorrect, and will be discussed below. It may be pertinent, 
however, to point out that Reference 1, purporting to be a "warning of 
unsatisfactory performance", is in violation of existing NCPI regula- 
tions. It is seriously deficient in many respects. Surely, in a matter 
So grave as this, compliance with NCPI regulations should be a first 
consideration? 
6. It is difficult to meet the issues presented by Reference 1 because, 
with two exceptions, the memorandum Speaks only in vague and unsup- 
ported generalities. In order that I may properly reply, it is respect- 
fully requested that I be advised of the full details of the charges made. 
Pending receipt of such advice, the following is as specific a reply as 
now can be made. 
ae Referring to your Paragraph 1, it is requested that copies of the 
“reported observations in this office * * * contrary to recorded per- 
formance in the past" be furnished me. 
8. In alignment to the subparagraphs under your Paragraph 1: 

a, It is requested that the Navy Purchasing Office standard uti- 
lized for judging work performance be furnished me, together with a 
detailed statement as to which particular negotiations handled by me 
had involved so much time to the detriment of the Government's interest 
as to reduce the output of work below the level expected of me. In 
evaluating the quantity of output, what standard is used in determining 
the relative efficiency of the various negotiators? It is not clear from 
your Paragraph a whether the reference to "output" concerns quantity 


or quality of performance; nor can I determine from your reference 
how each is weighed. 
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b. It is requested that I be advised of the quality and quantity of 
“supervision™ deemed by this office to be appropriate for negotiators 
in my grade, together with specific examples of the allegedly unneces- 
Sary direction accorded me in the negotiations I handled. 

c. It is requested that a list of the alleged contract clearances 
be furnished me, together with extracts therefrom showing the contrast 
between my original writing and the allegedly required "major revisions", 
and by whom made. 

d. The apparent charge here is that I, employed as a contract 
negotiator, am too zealous on behalf of the Government in the interest of 
economy. If this be error, then I confess error. One cannot refrain 
from the comment, however, that this is indeed a strange charge for a 
Government procurement office to make against a negotiator in its em- 
ploy. Furthermore, it is not clear whether the Lear case is cited in 
substantiation of the charge that I "maintained a very suspicious attitude 
toward practically all contractors and ‘haggle’ on prices", or of the one 
that I am "not objective in dealing on behalf of the Government". In 
either event, elucidation of both those allegations is requested. 

As for the Lear case, the facts are the following. I have not 
checked the file since receipt of your letter, and this statement is based 
upon my recollection, as refreshed by a brief discussion with Lt. R. J. 


Negri, my current supervisor, on 17 September 1952. This negotiation 


was originally assigned to me, and cost data was requested from the 
Cost Inspection Service. Thereafter, the case was transferred by Lt. 
Teeple to Lt. Negri to negotiate. Subsequently, Lt. Negri advised me 
he had discussed the matter with Lt. Meader, and that only two small 
issues remained for negotiation with the contractor. These matters 
concerned a difference between 6 percent and 8 percent for the General 
and Administrative Overhead rate, and a difference between 94 percent 
and 100 percent for the Engineering Overhead rate. Each issue amounted 
to approximately $1500. Lt. Negri asked me to telephone the contractor 
for him and to discuss these items. I made that telephone call. Lt. 
Negri listened in on an extension. The contractor readily admitted the 
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2 percent error on the first item. As to the second, the contractor 


reluctantly consented to the additional $1500 reduction without conceding 


the correctness of our view. The contractor's original price was ap- 
proximately $90,000. My telephone call, made at Lt. Negri's request, 
effected a reduction of $3,000. 

Thereafter, I had nothing at all to do with this case. Lt. Negri 
wrote up the Award Sheet and handled all the matters. I was not advised 
that Lear, Inc. had made any complaint. I now understand that Lt. Jen- 
sen, as Assistant to the Officer in Charge, had discussed the Lear mat- 
ter with the Bureau of Aeronautics, together with Lt. Negri. If the 
complaint was serious enough to justify being here cited against me, 
surely I should have been advised at the time it was made. I received 
no information of any kind on this matter until receipt of your memo- 
randum. In truth, I do not yet know what the exact complaint was. 
Paragraph d studiously avoids furnishing this fact. Nor does it indicate 
whether the contractor's unmentionable complaint was considered by 
this office to be justified. In short, my misdemeanor as a contract 
negotiator consisted of obtaining a monumental reduction of $3000 from 
a $90,000 contract! And this heinous offense constitutes 50 percent of 
the specific cases cited against me! 

e. The allegation contained herein is wholly unfounded. The 
Merchants Transfer and Storage Co. started work with the full approval 
of Lt. Teeple, SPD-5. Such approval was in accordance with existing 
Navy Purchasing Office regulations applicable to this transaction. The 
alleged failure of agreement between the contractor and myself concern- 
ing specifications is also an incorrect charge. In support of this, refer- 
ence is respectfully made to the contract file which discloses the full 
details. Here again, it is noted that the details of the charge are 
assiduously avoided full and complete statement. 

f. My records indicate that during the first six months of 1952, 

I took 23 hours of annual leave and 36 hours of sick leave, making a total 
of approximately 7 1/2 days of combined annual and sick leave. In this 
connection, I point out that under the leave regulations applicable for the 
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year 1950, I lost 7 full days of annual leave for the reason that my ap- 


plications to use this leave were denied. I recollect only two instances 
where, due to emergency illness, I was not able to telephone the office 
before 9:00 o'clock for emergency sick leave. 

9. Referring to Paragraph 2 of Reference 1, one questions the use 
of the word "improvement". The implication of this paragraph is that 
assignment to the "Contracting Officers' School" was something in the 
nature of giving special assistance to a poor and unqualified worker. 
That was not my understanding of the purpose of this school; nor, I am 
sure, was it that of other Navy personnel on report there. Rather, it 
was my understanding that I was then selected on the basis of merit as 
the second civilian from this office to be afforded the opportunity of 
additional advanced training. Of my two "Satisfactory" performance 
ratings, one was prior, and the other subsequent, to my attendance at 
the school. 

Furthermore, it is not clear from this paragraph where, and by 
whom, the alleged "individual attention" was given me. It is requested 
that the specific details concerning same be furnished me. 

In additional comment to Paragraph 2, I have no knowledge of any 
merit to the hearsay information that my last "Satisfactory" rating was 
given me "with considerable reluctance” by my rating official. On the 
contrary, shortly before leaving his post, Lt. Teeple told me he would 
be most willing to give me a letter of reference for my files. The next 
day he advised me that he had received an order from his superior, Lt. 
Meader, not to give me such recommendation and, therefore, was un- 
able to make good his intention. 

10. With reference to Paragraph 3, I always strove to keep my per- 
formance on the highest possible level and to carry out the regulations 
in force in the Department on an ethical and honest basis, and I shall 
continue to bend every effort in such directions. In order that I may 
best be able to bring my performance to the standard which you feel is 
desirable, I would appreciate specifically being advised of concrete ways 
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in which my performance can be improved so as to merit your commen- 


dation. 
(signed) 
Charlotte Slavitt 


EXHIBIT "Cc" 


U. S. NAVY PURCHASING OFFICE 


MAIN NAVY BUILDING 
17TH AND CONSTITUTION AVE. N.W. 
WASHINGTON 25, D.C. 


COPY SP 
17 November 1952 


MEMORANDUM 
From: OFFICER in Charge 
To: Miss Charlotte Slavitt 
Subj: Evaluation of performance - report on 
Ref: (a) Your Memorandum dtd 3 Nov 1952 

(b) OINC Memorandum dtd 15 Sep 1952 
iP. It is apparent from the statements in paragraph 5 of your memo- 
randum, reference (a), and from the general tenor of your remarks, that 
you have misinterpreted the purpose of reference (b). My memorandum 
was never intended to be the official prior notice of an unsatisfactory 
performance rating and you should not consider it as such. Instead, it 
was only intended that you be advised, in an informal way, of your per- 
formance deficiencies, so as to obviate the need for the issuance of an 
official notice in the future. NCPI 130.5-1 will be complied with to the 
letter in the event such a notice is later indicated. 
2. As I recall, from our previous oral discussion, you were fearful 
lest a copy of reference (b) would be permanently filed in your personnel 
jacket. You can rest assured that this is not the case. Even an official 
prior notice of an unsatisfactory performance rating would not be perma- 
nently retained in your jacket unless you failed to make sufficient improve- 
ment in your performance by the following rating date to merit a satis- 
factory rating. For this reason, I am not, at this time, taking official 
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cognizance of the several questions raised by you. It is believed, how- 
ever, that the answers to many of your questions will be found in Posi- 
tion Description 453, which lists the duties and responsibilities of your 
position, and in NPO Instructions, ASPR, NCPDs, as well as other 
reference material which is available to you in this office. 

3. It is sincerely hoped that your future performance will be im- 
“proved beyond reproach; to the end that no thought need ever again be 
given to unsatisfactory performance so long as you are employed by 
this office. 

(Signed) 
B. TIESLAU 


[ Filed September 3, 1953] 


ANSWER OF ROBERT J. NEGRI 


First Defense 

The complaint fails to state a claim against defendant upon which 
relief can be granted. 

Second Defense 

Answering the numbered paragraphs of the Complaint, defendant 
avers: 

1. Defendant is without knowledge or information sufficient to 
enable him to form a belief as to the truth of the first two sentences of 
paragraph 1. Defendant is not required to answer the allegations of 
jurisdiction since it is a conclusion of law. 

2,3. Defendant is without knowledge or information sufficient to 
enable him to form a belief as to the truth of the allegations contained 
in paragraphs 2 and 3. 

4. Defendant admits the head and Officer-in-Charge of the Navy 
Purchasing Office was and is Captain B. Tieslau, U.S.N. but denies 
each and every other allegation contained in paragraph 4. 

5,6. In paragraph 5 defendant denies that Lt. Glenn F. Meader, 
U.S.N. served as Assistant to Officer-in-Charge until May, 1953 but 
admits the other allegations contained in paragraphs 5 and 6. 
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7, 8, 9, 10, 11. Denied. 

12. Defendant admits a copy of Exhibit "A" was addressed to 
plaintiff but specifically denies each and every other allegation of para- 
graph 12. 

13, 14, 15, 16. Denied. 

17. Defendant admits Exhibit "B" represents a copy of the let- 
ter addressed to Captain Tieslau, but denies each and every other 
allegation of paragraph 17. 

18, 19, 20, 21, 22, 23. Denied. 

24. Answered as above set forth. 

' Third Defense 

The alleged libel arose on an absolutely privileged occasion and 
therefore the complaint fails to state a cause of action upon which re- 
lief can be granted. 

Fourth Defense 

The alleged libel arose on an occasion Which was qualifiedly 
privileged and in the absence of express malice or malice in fact, 
there is no cause of action upon which relief can be granted. 

Fifth Defense 

The defendant avers that the writings comprising the alleged 
libel are true and therefore constitute an absolute defense to the cause 
of action. 


Sixth Defense 
This is a suit against the United States for which the United 
States has not consented to be sued and therefore the Court lacks 


jurisdiction. 
WHEREFORE, defendant demands judgment, together with the 
costs of this suit. 


/s/ Leo A. Rover’ 
United States Attorney 


/s/ Oliver Gasch 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


[ Certificate of service] /s/ Joseph A. Rafferty, Jr. 
Assistant United States Attorney 
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EXCERPTS FROM DEPOSITION OF LT. (jg) ROBERT 
J. NEGRI, U.S.N.R., Washington, D. C., September 
8, 1953 


Having been duly sworn, defendant Negri testified, in part, as follows. 
under cross examination by plaintiff. 

THE WITNESS: Well, the facts leading up to the rendering of 
this particular letter were cited in the letter, and based -- 

Q. Citedto whom? A. Cited to you in this letter. [Sept. 15, 
1952] 

Q. Go ahead, Lieutenant. . . THE WITNESS: Based on re- 
ports submitted to Lieutenant Meader of those actions alleged in the 
letter. 

Q. Reports made by whom? A. The reports were made by both 
Lieutenant Teeple and myself. Based on those actions, Lieutenant 
Meader felt we should give you this letter. (Dep. 22, 23) 

* a * * 

Q. When did Lieutenant Teeple make these reports? A. He 
made these reports prior to the time that he left. 

Q. How much prior? Approximately when? A. Ibelieve that 


the report was rendered in August. [ 1952] 

Q. That would be practically immediately prior to Lieutenant 
Teeple's leaving, is that correct? A. I believe that was. (Dep. 24, 
25) 


* * * * 

Q. Was this a report given Lieutenant Meader at Lieutenant 
Meader's request? A. No. 

Q. This was a spontaneous, voluntary report on the part of Lieu- 
tenant Teeple, is that what you mean to convey by your testimony ? 

A. Lbelieve that it was. (Dep. 25) 
* * * * 

Q. Would you specifically name those matters that Lieutenant 
Teeple set forth in the report to Lieutenant Meader. A. In requesting 
information from me, Lieutenant Teeple again covered the same points 
that we have discussed previous, as far as the Lear Case was con- 
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cerned, and this clearance involving Sunde and d'Evers. 

Q. What was Lieutenant Teeple's discussion with you, concerning 
the Lear Case? A. Lieutenant Teeple asked me what had happened to 
involve our having received the complaint from the Bureau of Aero- 
nautics in that particular case. (Dep. 26) 

a cd ae * 

Q. Would you repeat the substance of the complaint as to this 
negotiation that was made by the Bureau of Aeronautics? A. The 
Bureau of Aeronautics made the complaint to us in the same manner 
they had received the complaint from the contractor, and the contractor 
had complained that (1) the case had taken an unwarranted length of time 
to negotiate and conclude; and (2) that the contractor had conceded the 
94 percent Overhead rate rather than the 100 percent Overhead rate, 
.just to conclude the case; that he was not inagreement with the point and 
was not satisfied, atall, but it just amounted to a very few number of 
dollars and just to get the thing settled, he accepted the 94 percent 
rate. (Dep. 60) 

ae * oe * 

Q. Just to tie that Lear picture up, the amount by which the con- 
tract was reduced as,a result of the final telephone call I made, was 
$3, 000, is that correct? (Dep. 68) *** A. I believe you are correct, 
because the G and A drop was 2 percent and the total contract was in 
the neighborhood of $100, 000. It would be nearer to that than it would 
be to $3500. 


Q. You are familiar with the problems and the practice of 


handling the publication manual negotiations by your shop for the Bureau 
of Aeronautics, are you not? A. Yes. 

Q. To the best of your recollection, Lieutenant, is this not the 
one and sole Bureau of Aeronautics publication in which the Navy Pur- 
chasing Office effected a reduction in price from that originally sub- 
mitted by the contractor? A. No. 

Q. Was there another one? A. There were other cases where, 
by checks of Overhead rates through Cost Inspection [Navy] we had 


27 
reduced some of the prices. 
* a * * 
Q. Well, can youname one? A. Notfrom memory. I would 
not be able to name any of them. 
* * * * 
Q. Did you discuss any of the contents of this [Sept. 15, 1952] 
letter with me before the letter was delivered tome? A. No. 
Q. You were my supervisor, is that correct? A. That is cor- 
rect (Dep. 67) 
* * * * 


Q. Do you have any knowledge of any discussion of the contents 
of this letter, or of any dissatisfaction with my services made by 
Lieutenant Teeple to me, personally, and at any time prior to the 
delivery of the letter? A. Not to my knowledge. 

Q. Do you have any knowledge with respect to any verbal discus- 
sion by me with Lieutenant Meader with regard to my performance at the 
office at the time prior to the delivery of the letter? A. Not to my 
knowledge. (Dep. 67, 68) 

* * * * 

Q. And the period covered by this letter was purportedly the full 
period of my service at the office, is that correct? A. Yes, I believe 
that is a correct statement. (Dep. 68) 

a * * bd 

Q. How many drafts of this letter that was delivered to me were 
made before it was finally put into final form? A. I believe that Mr. 
Busby, the special assistant to the officer in charge, the head civil 


service employee of the Navy Purchasing Office -- as I said before, I 


believe Mr. Busby had made one draft. I had never seen it and I was 


informed that Lieutenant Meader felt it was a bit rash or harsh and 
decided not to use the particular draft that Mr. Busby wrote. Lieutenant 
Meader then drafted the letter himself. He called me into his office and 
asked me to comment on it, and I suggested that one part of it be deleted. 
***In Lieutenant Teeple's report, he had set out the fact that he had re- 
ceived several complaints from SPD-3, the Materials Handling Division, 
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that you had been spending a considerable amount of your time reading 
newspapers in this particular office. Lieutenant Meader's first draft 
contained the same allegation. It was my suggestion that that be 
deleted. 

Q. Why did you suggest that be deleted? A. First of all, the 
complaint was received during the month of July and there wasn't too 
much business in the office and although you had spent considerable time 
reading newspapers, more than what others had, there had been others 
reading newspapers as well as you. 

Q. That month of July that you spoke of, that was the period when 
Lieutenant Teeple was away and you were sort of subbing for him? *** 
A. Lieutenant Teeple was out of the office some of the time during July, 
yes. (Dep: 29, 30, 31) 

* * * 

Q. How long a period did those two or three drafts consume, in 
time? A. Approximately 30 days. The letter was given to you on the 
15th of September.... 

Q. To your knowledge, was Lieutenant Teeple ever advised as to 
the basis of his report to be used as a 90 day warning letter to me? 

A. No, not to my knowledge. (Dep. 72). 
ae * a * 

Q. When were you first apprised of my reply [Ltr. Nov. 3, 1952], 
and by whom? A. Lieutenant Meader called me and asked me to come 
over to his office, and at that time he showed me this letter that you had 
submitted to the Captain. ... Lieutenant Meader asked me what I felt, 
as far as your performance was concerned, since you had received this 
letter on the 15th of September. It had so happened that you had just 
completed the handling and negotiation of the Stinger Support System for 
the wind tunnel at the David Taylor Model Basin. The contract had in- 
volved rather difficult specifications and a seeming iack of interest on 


the part of fabricators. You had conducted what I felt was a very good 


negotiation with Whaley Engineering Company. I told Lieutenant Meader 
at that time that I felt your performance had improved... why, he 
[Meader] stated, rather than to carry this thing any further, then, as 
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Miss Slavitt has asked in her comments, we might as well let the 
matter stop, here, and hope that her increased or better performance 
continues on. (Dep. 73, 74) 
* * * * 

Q. Did Lieutenant Meader ever give you any explanation as to 
why he waited 16 or 18 months to give me any indication of his feelings 
with regard to my performance in the Navy Purchasing Office ? 

A. Lieutenant Meader did not. (Dep. 80) 
* * * 2 

Q. Do you state, now, that the Captain never discussed the con- 
tents of this [Sept. 15, 1952]letter with you, personally? A. Not to 
my knowledge. (Dep. 65) 

ok * cd * 

Q. When were you first advised of the fact that I was to be fired? 
A. Approximately two days before I gave you the formal reduction-in- 
force notice. (Dep. 129) 

Q. I think that is dated the 23rd of June, and I received it the day 
after, or something like that, or it is dated the 22nd and I received it 
the 23rd [1953]. A. The personnel office had worked out and estab- 
lished the number of reductions in force that were to be made. Miss 
Bassett, who was in charge of the personnel office, called me and in- 
formed me that you had received a reduction-in-force and that I would 
have to give the notice. This was approximately two days before I gave 
it to you. 

Q. Had you had no prior discussion with the Captain, with refer- 
ence to my being fired? A. As far as your getting the reduction-in- 
force notice, I had had no previous discussion with the Captain as a 
result of this ceiling reduction. (Dep. 12 130) 

* * * * 

Q. Now, what. was the report that you made to Lieutenant Meader, 
and when did you make the report? I am now speaking of the report that 
caused this letter to be written. [Ltr. Sept. 15, 1952] A. Well, none 
of the reports that I had submitted were in writing. The matter of the 


amount of leave that you had taken was verified by me. (Dep. 24) 
* * * * 
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THE WITNESS ... I do know that the sick or annual leave that 
you had taken from 1 January through 30 June - I did know about that. 
[1952] 

Q. The total of that sick and annual leave is about seven and a 
half days during a period of six months. A. In total. If you add up 
the number of hours taken each day, that is correct. But the periods 
were 8:00 to 10:00 in the morning, or something like that. When you 
were on Sick leave there were very few times when I received a call 
prior to 9:00 o'clock when emergency annual leave was to be requested 
before 9:00 o'clock. 

Q. Well, Lieutenant, you wouldn't have received such a call 
during the period January 1 through June 30. You were then merely 


another negotiator in the section, were you not, in 1952? A. That is 
correct. (Dep. 128-129) 

Q. I believe you testified that you came into the Negotiation 
Branch [SPD-5] on or about April 1952, is that correct? A. That is 


correct. (Dep. 45) 


EXCERPTS FROM DEPOSITION OF CAPT. BERNARD 
TIESLAU, U.S.N., Washington, D. C., October 3, 
1953. 


Having been duly Sworn, Capt. Bernard Tieslau, Officer-in-Charge, 
NPO, testified, in part, as follows, under cross-examination by 
plaintiff. 

Q. Would you. relate, sir, the specific circumstances leading 
up to your signing of this letter [Sept. 15, 1952], beginning with the 
period of approximately August 1952, at the time Lieutenant Teeple - 
left? A. Well, I was advised that your services were not measuring 
up to the standard of a 12 and that it would appear that we would have 
to take action to remove you. In order to take that type of action, one 
has to carry out the provisions of NCPI, and give the person a warning 
letter, indicating to them that their services were of an unsatisfactory 
nature and if one fails to do that, one can't mark an individual unsatis- 
factory, or attempt to bring charges whereby you can effect a removal. 
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...1 therefore indicated that if that is the way people felt, they ought 
to put it in writing and advise the person. AsI recall, Lieutenant 
Teeple had never advised you, either about being satisfactory or un- 
satisfactory. It was decided that we would give you a warning letter. 

***Q. And the intent of it was a preliminary move in accordance 
with the regulations to effect my removal? A. Well, I might be a little 
confused. Maybe we would have had to follow it up with another letter 
and so state that 'This is in accordance with paragraph so-and-so of 
the Manual and is in effect a warning letter in accordance with existing 
provisions. As I recall now, after your rebuttal, we said that this was 
not a warning letter for removal, but just an effort to bring it to your 
attention, the way we felt about your services. (Dep. 10, 11) : 

* oe * * 

Q. When you say "we", who participated in such discussion? 
A. Atthe time, Lieutenant Meader and Mr. Busby. 

Q. Would you identify Mr. Busby for the record, sir? A. Mr. 
Busby is the senior civilian in our organization, and he is the special 
assistant to the officer in charge. 

Q. Approximately when was this discussion with Lieutenant 
Meader and Mr. Busby held; how long prior to the delivery of this letter 
tome?... A. I think it was six weeks or two months prior to the 
letter. (Dep. 12) 

* * a * 

Q. Would you say, sir, that this letter was written at your 
order? A. No, I say it was written with my approval. 

***Q, Was Lieutenant Teeple advised at the time he left this 
written report with you that that report was to be used as a basis for 
the letter delivered to me? A. No, he wasn't so advised. 


Q. But at the time these first discussions began two months prior 


to this letter, Lieutenant Teeple was then my supervisor, was he not ? 
A. Well, no. I don't know what the dates were. He wasn't there when 
this letter-writing business was going on. 

Q. What is the normal procedure, sir, under the regulations 
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after the delivery of such a letter to an employee? What did the regu- 
lations call for as ensuing steps? A. Well, if that letter met the 
requirements of a warning letter and then at the Subsequent marking 
period of performance had not substantially improved, action could 
then be-- first, you would give an employee an unsatisfactory mark and 
then, action would be taken to prefer charges to effect removal for un- 
Satisfactory performance. 

Q. To your knowledge, what participation in the actual drafting 
of this letter did Mr. Busby have? A. I believe he participated in the 
drafting of the letter. 

Q. Did anyone besides Lieutenant Meader and Mr. Busby partici- 
pate in the drafts of this letter? A. Not that I know of. (Dep. 13, 14) 

* * * * 

Q. At that time, December [September] 15, 1952, sir, Mr. 
Busby was a member of the Performance Rating Board, whose function 
was to impartially review ratings given employees. Now, sir, would 
you believe Mr. Busby could have been impartial in such a situation, 
after having participated in the drafting of a letter to an employee ? 

A. Well, that is a sort of a --I mean, we are talking about something 
if, if, if. Well, I don't know how he would feel about it, but Iam sure 
we wouldn't have him serve on that committee if he was already -- it 
wouldn't be an impartial committee if the man had already judged you. 
(Dep. 16) * * * * 

Q. Did you have any personal discussions with Lieutenant Negri, . 
at that time, concerning me? A. I believe he engaged in some of our 
general discussions. 

Q. Prior to the sending of the letter? A. Yes. 

Q. And those discussions would have been in your presence with 


Lieutenant Meader and Mr. Busby? A. That is correct. (Dep. 17) 
* * ae * 


Q. Now before I talked with you [Sept. 22] and before you signed 
the letter, had you made any investigation, personally, of any of my 


work in the office? A. Yes. I had considerable discussion with Lieu- 
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tenant Meader and Mr. Busby. Iam very reluctant to sign a letter 
when it is in connection with personnel problems. I want to make sure 
that I know what Iam signing. A letter of warning is something of a 
serious nature and we want to have sufficient evidence to back up that 
which I would sign. I mean, an officer in charge is backing up his 
supervisors in a case like that and he does want to have sufficient evi- 
dence to justify his action. 

***Q. Would you say this letter was initiated as a result of com- 
plaints made by Lieutenant Negri? A. No, I think it was a sort of 
joint operation. 

Q. Between Mr. Meader and Mr. Negri and Mr. Busby? 

A. That is correct. 

Q. Would you say that your signing of this letter was caused by 
presentations made to you, chiefly by Messrs. Meader and Busby? 
A. Thatis right. (Dep. 18, 19) 

* * * ae 

Q. .... What, sir, did you do, upon receipt of my letter dated 
November 3 [1952]? A. I referred this letter to Lieutenant Meader. 

Q. For what purpose? A. To carefully review the comments 
or rebuttal that is so stated in here. 

Q. Was Mr. Busby shown my letter? A. Iam sure he was. 

Q. Did you discuss my letter with Lieutenant Negri? A. Yes. 
(Dep. 21) 

* * ae * 

Q. Apart from the discussions with Lieutenant Meader and 
Lieutenant Negri -- and I believe you said Mr. Busby also participated 
in such discussions -- did you do any further checking into the state- 


ments or into the matters discussed in both these letters of Septem- 
ber 15 and Nov. 3? A. I had been advised by Lieutenant Negri that 


your performance had improved after the receipt of our first letter, 


and on the basis of that, with the result of your request that it be with- 
drawn, and in addition the fact that we felt that it was entirely possible 
that it would be difficult to prove charges, it was decided that it would 
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be better to drop the whole matter, rather than press the case, in view 
of your noticeable improvement after our original letter of September 
15. 

Q. Was it your understanding and intention that the letter of 
September 15 to me covered the whole of my performance in the office 
during the period of approximately 18 months before I received it? 

A. I think so. 

Q. And my letter in reply to you, sir, is roughly about six weeks 

from the date of your letter tome? A. Yes. (Dep. 22) 
* * * * 

Q. Upon what period of performance was based the decision to 
withdraw the charges? A. Approximately two months, I guess. 

Q. Well, I had no knowledge prior to the delivery of your letter 
on September 15 that there was any adverse comment with respect to 
my performance. A. That is probably true. That is one of the weak- 


nesses of the Civil Service.... (Dep. 23) 


* * * * 


Q. Captain, at the time you received my letter of the 3rd of 
November, you had in your files a written report, I believe you testi- 
fied, from Lieutenant Teeple. Is that correct? A. Yes. 

Q. Why didn't you show me that report, either at the time I 
talked with you, or why did you not then advise me that such a report 
was in your files? A. I wasn't obliged to advise you. 

Q. In my letter, sir, of the 3rd of November, paragraph 7 on 
page 2 reads as follows: 

"Referring to your paragraph 1, it is requested that copies 
of the ‘reported observations in this office contrary to 
recorded performance in the past’ be furnished me." 
Upon receipt of my letter, did you furnish me with copies of such 
written reports as you had in your files? A. No, I didn't. 

Q. Apart from the report [of] Lieutenant Teeple mentioned, did 
you have any other complaints from any other bureau of the Navy or 
any individual in the Navy concerning my performance outside of the 
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Purchasing Office? A. Well, Ihad received one directly from our 
counsel, but as I mentioned before, we had considerable differences in 
our transactions with our counsel. Now, indirectly, I heard about 
some transactions from the Bureau of Aeronautics, which was in the 
nature of a complaint, accusing Miss Slavitt of being a haggler. 

Q. Was that the Bureau of Aeronautics complaint in the Lear 
case, mentioned in your letter? A. I believe so. 

Q. Apart from that one complaint, then, from the Bureau of 
Aeronautics, did you receive any other specific complaints from any- 


one? A. Idon't recall. (Dep. 26-27) 
x * * * 


Q. In my letter of November 3, paragraph 8, I made requests 


for specific information on general charges that were contained in your 
letter. Did you at any time reply to my request for specific informa- 
tion and did you at any time give me the specific information requested? 
A. No. (Dep. 28) 

* a * * 

Q. Did you draft that letter, sir? [Response of Nov. 17, 1952] 
A. I didn't-draft this letter. 

Q. Whodid? A. I believe Lieutenant Negri drafted this letter. 
(Dep. 29) 

* * * * 

Q. What was this letter of November 17 - your letter to me in 
response to mine of November 3 -- intended to accomplish? A. Well, 
you had spoken to me and as brought out in your letter, you stated that 
we were in error in that we might be using our letter as a warning 
rather than using it as an informal notice. As I told you before, it was 
evident that your improvement was noticeable and inasmuch as it would 
be very difficult to prove charges, especially when someone is per- 
forming satisfactorily, and so it was decided to dismiss the entire 
matter in the most expeditious manner. (Dep. 29, 30) 

Q. Did Mr. Busby participate in that decision? A. Iam not 


sure. I believe he did. 
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Q. To your knowledge, sir, had Mr. Busby received any com- 
plaint from any other person in the Navy? A. I don't know. 

Q. If he had, he would have so advised you, would he not? 

A. That is right. | 

Q. Ibelieve, sir, you testified that Lieutenant Jensen had also 
some comments about my performance when you first came into the 
office, was that your testimony? A. Yes. 

Q. And that would be in October, approximately, or shortly 
subsequent to October 1951? A. Yes. (Dep. 30) 

Q. Captain, would you tell us what the Navy Purchase Course is, 
and was, during the winter of 1951 to 1952, and 1952 to 1953? *** You 
consider it as advance training, in a sense, in so far as the civilians 
are concerned, and a sort of initiating training to officers when they 


are to be assigned to procurement activities? A. That is right. 
(Dep. 30, 31) 
Q. Now, sir, would you spend the Navy's time and money in 


sending an officer or a civilian employee to that course if, in your 
opinion, a civilian or officer were not equipped to carry on the work? 
A. No. Not unless the individual has some future in Navy purchasing. 

Q. I believe your letter of 15 September, sir, mentions the fact 
that I had been assigned to and had attended the Navy Purchasing 
Course? A. Yes. 

Q. That assignment and attendance was during the month of 
January 1952, and the first two weeks of February, 1952... Lieutenant 
Jensen in such capacity [assistant officer-in-charge] made the assign- 
ment of civilians to that purchasing course, did he not? A. Yes. 

Q. Then it is Lieutenant Jensen who had assigned me to attend 
that course in the office? A. Yes. 

Q. Was my performance at the course satisfactory? A. Yes, 
as farasI know. (Dep. 31, 32) 

* * * ca 

Q. Would Lieutenant Jensen, sir, have assigned me to that 

office [course], had his honest opinion been that my performance prior 
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thereto had been adverse to the Navy or to the Government's interests ? 
A. I don't think so. : 

Q. Iwas the second civilian in the Navy Purchasing Office to be 
assigned to the Navy Purchase Course... wasI not, Captain. A. I 
don't know. 

Q. Well, I think the record will show that. (Dep. 34) 

od * * * 

Q. Who participated in the conferences with respect to the 
choice of who was to be reduced in force? A. We had the senior 
officers of each branch, plus Mr. Busby and the Personnel Officer 
participating in that. It was a group discussion. 

Q. Was there but one such discussion? A. Yes. 

Q. And you place that sometime in May? A. No, I believe it 


must have been in June. 


Q. Lieutenant Negri, then, as such an officer in charge of a sec- 


tion, had participated in such discussion? A. That is correct. 

Q. And at that discussion it was decided who would be released 
and reduced in force? A. Yes. 

Q. I was the only buyer in the whole procurement compliment 
of personnel who had received a reduction-in-force notice, was I not? 


A. At that time, yes. (Dep. 37) 
* x 


[Filed Mar. 16, 1954] 
MOTION TO REINSTATE 

Plaintiff, through her counsel, Samuel H. Jaffee, respectfully 
moves the Court that the above entitled action be reinstated to the 
docket and as ground therefor alleges as follows: 

1. On March 5, 1954, counsel received a postal card from the 
office of the Clerk dated March 3, 1954, that the action had been dis- 
missed without prejudice pursuant to Local Rule No. 13. 

2. Upon receipt of the same counsel checked his files to find the 


"First Notice’ which had presumably been received by him from the 


38 
Clerk's office under the said rule. Counsel finally found that he had on 
February 11, 1954 received said "First Notice”, which had been dated 
February 3, 1954, but that due to an inadvertence the same had been 
misfiled with other material and overlooked. 

3. At or about the time this first notice referred to was received, 
counsel was preparing to leave for Massachusetts in connection with 
certain matters involving the death of his brother and the said first 
notice referred to was mixed with the papers involved in the latter sub- 
ject. 

4, This action is against two named defendants, Glenn F. Meader 
and Robert J. Negri. The defendant N egri has been served and an 
appearance made on his behalf. The defendant Meader has, however, 
not been served for the reason that to the best of plaintiff’s knowledge 
he is in London, England. It appears that the action to have been taken 
within the six months provided for in Rule 13 is simply discontinuance 
against defendant Meader without prej udice, and that the case would 
otherwise be calendared as against the defendant Negri. The plaintiff 
is prepared promptly to discontinue the action against defendant 
Meader without prejudice and thus to permit the action to be duly 
calendared. 

WHEREFORE plaintiff respectfully moves the Court that this 
action be reinstated and that she be permitted to file a discontinuance 
of the same against the defendant Meader, without prejudice. 


/s/ Sam H. Jaffee 
Samuel H. Jaffee 
Attorney for Plaintiff 
912 Dupont Circle Bldg. 
Washington 6, D. C. 


Service of a copy of this Motion is received and-allowance of the 
‘sSame-is- consented-to; 


/s/_ Joseph A. Rafferty, Ir. 
Attorney for defendant Robert J. Negri 
Asst. U. S. Atty. 
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AFFIDAVIT 
Iam counsel for the plaintiff. By reference I hereby adopt the 
statements of fact referred to in the attached Motion to Reinstate as 
part of this Affidavit and, under oath, state that the same are true. 
/s/ Samuel H. Jaffee 


Washington, D. C. 
Subscribed and sworn to before me this 15th day of March, 1954, 


/s/ Flora Denne 
Notary Public, D. C. 


[Filed Apr. 27, 1954] 


ORDER 

This cause came on to be heard at this term of court on plaintiff's 
motion to reinstate the action, which had previously been dismissed 
without prejudice pursuant to Local Rule No. 13, and the Court having 
heard both sides, and counsel for the plaintiff having indicated that upon 
reinstatement of the action he will fite a discontinuance thereof solely 
as to the defendants Glenn Meader and "John Doe and other persons at 
this time to your plaintiff unknown", without prejudice, the Court 
therefore 

ORDERS that said action be reinstated to the docket. 


/s/ Matthew F. McGuire 
Judge 


April 27, 1954 
Seen: 


/s/ Joseph A. Rafferty, Jr. 
Joseph A. Rafferty, Jr., 


U. S. Attorney's Office 
Attorney for Defendant Negri 
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[Filed April 29, 1954] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 15th day of saree Cpl 19 54 


CHARLOTTE SLAVITT, Plaintiff 


vs. 
Action No. 3752-53 


GLENN MEADER ET AL, Defendants 


d $Stais5 
The Clerk of said Court will please di i this action solely 
oh steer hevarrstnas BF Ahi tines Te war haf fe rkrnsn, 
as to the defendant Glenn F. eaderawithout prejudice. 7 Y 


——Samuel H. Jaffee 


I consent: Address 912 Dupont Circle Bldg. , 
/s/ Joseph A. Rafferty, Jr. Washington 6, DC 


Atty. for deft. Negri Attorney for_ Plaintiff 
[Filed June 9, 1954] 
the Sth day of June 


Charlotte Slavitt 


vs. 
Action No. 3752-53 


Glenn Meader et al 


y go The Clerk of said Court will please note my withdrawal as attorney 
py 4h 


for the plaintiff. (Plaintiff is already listed as counsel for herself. Please 
note that the address of plaintiff is now % Kear, 3214-1 gu HA nviL, 


Bhinglow, LA 
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/s/ Samuel H. Jaffee 
/s/ McGuire, J. Samuel H. Jaffee 


[idk Judge Address _Biaintiff 
Agreed to: 912 Dupont Circle Bldg., Washing- 


/s/ Charlotte Slavitt Attorney for plaintiff ton 6, DC 
pro se 


[Filed June 28, 1954] 


MOTION TO VACATE ORDER OF APRIL 26, 1954, TO RE- 

INSTATE CAUSE OF ACTION, TO NAME ADDITIONAL 

PARTY DEFENDANT, AND TO FILE AMENDED COMPLAINT 

Plaintiff, pro se, respectfully moves this Court to vacate the 
Order of dismissal, without prejudice, entered herein on April 26, 
1954 with respect to defendants one and three, to reinstate the cause of 
action against said defendants dismissed under said order,,jto name 


Raymond G, Busby as an additional tihiedat 4 for leave P to file an 
amended complaint, and as reasons in support thereof shows the Court 


as follows: 

1. Plaintiff, a member in good standing of the bars of Massa- 
chusetts and Illinois, is on record as attorney pro se in this cause of 
action. Prior to June 9, 1954, Samuel H. Jaffee was also on record 
as co-counsel with said plaintiff. 

2. Pursuant to "Motion to Reinstate" filed by the said Samuel H. 
Jaffee on March 16, 1954, the said order of April 26, 1954 dismissed, 
without prejudice, this cause of action as against defendants Glenn 
Meader and "John Doe and other persons at this time to your Plaintiff 
unknown", and on April 27, 1954 an order was entered re-instating the 
above cause of action as against defendant Robert J. Negri. 

3. That said Motion of March 16, 1954 was filed without plain- 
tiff's authority, knowledge or consent, and said orders of April 26 and 
27, respectively, were entered without plaintiff's knowledge or con- 
sent; and that in particular, the said Samuel H. Jaffee, had no authority 
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to proffer a discontinuance of this cause of action as against the said 
defendants one and three, as stated in said "Motion to Reinstate. " 

4. That the Plaintiff had no knowledge or information that the 
Clerk had issued on February 3, 1954 the 30 day Notice prior to dis- 
missal under Local Rule 13 and, pursuant thereto, had caused dis- 
missal of this cause of action on March 3, 1954. That the entire pro- 
ceedings on record in this litigation from date of February 3, 1954 
through April 27, 1954 were completely unknown to said Plaintiff until 
June 4, 1954. That the Plaintiff, upon receipt of such knowledge on 
June 5, 1954 obtained the withdrawal of the said Samuel H. J affee as 
co-attorney of record, which praecipe is filed herein. 

5. The depositions of defendant Robert J. Negri and of Captain 
B. Tieslau, heretofore taken in this cause of action and filed herein, 
show that defendant Glenn Meader was an active principal in the initia- 
tion, composing, writing and publication of the libel and in the con- 
spiracy alleged and set forth in the Complaint, all to the damage of 
your Plaintiff. 

6. Said depositions further show that Raymond G. Busby, 
Special Assistant to the Officer-in-Charge, Navy Purchasing Office, 
Navy Department, Washington, D. C. also participated as an active 


principal in the initiation, composing, writing and publication of the 


said libel and in the conspiracy alleged, all to the damage of the plain- 
tiff. The said participation of said Raymond G. Busby was unknown to 
your Plaintiff until said depositions were taken. That the said Busby 

is a necessary party to this action and comes within the matters alleged 
in paragraph 9 of the original complaint. 

7. That the dismissal of this cause against defendants one and 
three pursuant to Rule 13 resulted from the mistake, inadvertence or 
excusable neglect of the said Mr. Jaffee, as more fully recited and set 
forth in his affidavit of March 15, 1954 filed herein with the said 
"Motion to Reinstate"’, which Motion and affidavit are by reference 
incorporated here and made a part hereof. 

8. That a copy of said amendment to complaint is hereto attached 
as Exhibit A and made a part hereof. 
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9. That the failure to grant the plaintiff the relief herein 
requested would be prejudicial to the rights of the plaintiff, who was 
without fault and without knowledge, as above stated. 
10. And for further and additional reasons as may be advanced 
and argued upon the hearing of this Motion. 


/s/ Charlotte Slavitt 
Charlotte Slavitt, Pro se 
3214 19th Street North 
Arlington, Virginia 
Jackson 7-8280 


Washington, D. C. 
Subscribed and sworn to before me this 28th day of June, 1954 
HARRY M. HULL, Clerk 


/s/ Irene P. McFeely (SEAL) 
Notery- Publie-D.-C, Deputy Clerk 


[Certificate of Service] 


[Filed July 30, 1954] 
ORDER 

Plaintiff's motion to vacate the order entered herein April 26, 
1954 and for other relief, was heard in open Court on July 29, 1954 and 
upon consideration of same and argument of counsel, it is by the Court, 
this 30th day of July 1954, 

ORDERED That said Order of April 26, 1954 dismissing without 
prejudice said cause of action against defendants Glenn F. Meader and 
"John Doe and Other Persons at this time to your Plaintiff Unknown" 
be and is hereby vacated and set aside and that this cause of action be 
and is hereby re-instated against said defendants, and 

The Motion to name an additional party defendant and to file an 
amended Complaint so including said additional party, be and is hereby 
denied. 

/s/ Edward A. Tamm 
Seen: 
/s/ Joseph A. Rafferty, Jr. 
Asst. U. S. Atty. 


[Filed Aug. 10, 1954] 


MOTION TO AMEND CAPTION BY SUBSTITUTING RAYMOND 

G. BUSBY FOR "JOHN DOE" AND TO FILE AN AMENDED 

COMPLAINT IN CONFORMITY THEREWITH 

PLAINTIFF, pro se, respectfully moves this Court for leave to 
amend the caption of this cause of action by substituting RAYMOND G, 
BUSBY for "JOHN DOE", and to file an amended Complaint in con- 
formity therewith, and as reasons in support thereof shows the Court 
as follows: 

1, The Complaint contains counts both in libel and conspiracy, 
and names as party defendants GLENN F. MEADER, and ROBERT J. : 
NEGRI, and "JOHN DOE and OTHER PERSONS at this time to your 
Plaintiff unknown." Paragraph 9 of said Complaint specifically asserts 
that allegations referring to "defendants" include the defendants refer- 
red to in the caption as "JOHN DOE and OTHER PERSONS at this time 
to your Plaintiff unknown," and includes acts done by agents, em- 
ployees and representatives of defendants. 

2. For the period covering the libelous acts and events and the 
conspiracy set forth in said Complaint, the said RAYMOND G. BUSBY 
was Special Assistant to the Officer-in-Charge, Navy Purchasing Office, 
Department of the Navy, Washington, D.C., said Officer-in-Charge 
having signed the libels complained of. 

3. Subsequent to the filing of said Complaint, Depositions were 
taken of said defendant Negri and of said Officer-in-Charge, Capt. B. 
Tieslau. These Depositions, filed herein, reveal that the said Raymond 
G. Busby participated as an active principal in the libelous acts, con- 
duct, transactions and occurrences, and in the conspiracy, set forth in 
said original Complaint, and in the writing and publishing of the libels 
alleged, all to the damage of the Plaintiff as there set forth. 


4. Prior to the discovery obtained from said Depositions, Plain- 
tiff had no knowledge or information that the said Busby, jointly and 
severally, had so participated in the tortious acts alleged, such know- 
ledge and information having been wilfully and fraudulently refused, and 
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concealed from, the Plaintiff by the said defendants and said Busby, 
in violation of the rules and regulations pertaining thereto, and in viola- 
tion of the fiduciary relationship existing between Plaintiff as employee 
and said defendants and said Busby as her superiors in employment. 

5. Among other evidence, proof of such fraudulent withholding 
and concealment is contained in Exhibits A, B, and C, attached to and 
made part of said Complaint wherein defendants charge Plaintiff with 
“unsatisfactory performance" based on unidentified reports and observa- 
tions (Exh. A); and Plaintiff requests full disclosure and copies of 
same (Exh. B); and defendants refuse and fail to furnish same to Plain- 
tiff (Exh. C). Said Depositions identify said Busby as having made 
reports adverse to the Plaintiff's performance and as having participated 
in the writing and publishing of Exhibits A and C. 

6. The said Raymond G. Busby is the correct name and identity 
of the said "John Doe" named as party defendant and, as such, specifi- 
cally charged in paragraph 9 of the Complaint with commission of the 
tortious acts alleged. 

7. A copy of the Amended Complaint is hereto attached as Exhibit 
A and made part hereof. 

8. The failure to grant Plaintiff the relief herein requested would 
be prejudicial to her rights, would deprive her of her day in Court 
against a party defendant whose identity and participation was fraudu- 


lently and wilfully concealed from Plaintiff, as aforesaid, who was with- 


out fault and without knowledge, as above stated. 
9. And for further and additional reasons as may be advanced 
and argued upon the hearing of this Motion. 


/s/ Charlotte Slavitt 

Charlotte Slavitt, pro se 

c/o Maryn, 4628 Livingston Rd. S. E. 
Washington, D.C. 

Jo 3-4634 


Washington, D.C. 
Subscribed and sworn to before me this 10 day of August, 1954. 
HARRY M. HULL, Clerk 
[Certificate of Service ] By /s/ George A. Watts, Deputy Clerk 
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[Filed Aug. 27, 1954] 

MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION 

TO AMEND CAPTION BY SUBSTITUTING RAYMOND G. 

BUSBY FOR "JOHN DOE" AND TO FILE AN AMENDED 

COMPLAINT IN CONFORMITY THEREWITH 

It is submitted that the instant motion should be denied. On 
June 28, 1954, plaintiff filed with this Court a motion entitled "Motion 
to Vacate Order of April 26, 1954, to Reinstate Cause of Action, to 
Name Additional Parties Defendant, and to File Amended Complaint". 
In that motion, plaintiff sought to add Raymond G. Busby as a party 
defendant. On July 29, 1954 the motion came on for hearing and the 
relief requested was denied. This was reflected by the record in the 
order of Judge Tamm of August 2, 1954. Plaintiff in the instant motion 
is seeking indirectly to do the identical thing this Court would not per- 
mit directly, namely, the adding of a party defendant. For this reason, 
it is respectfully submitted that the motion to substitute Raymond G, 
Busby for "John Doe" should be denied. 


[Certificate of Service] 


[Filed Sep. 1, 1954] 


ORDER 

Plaintiff's Motion to amend the caption of this cause of action by 
substituting RAYMOND G. BUSBY for "JOHN DOE" as party defendant 
and to file an Amended Complaint in conformity therewith was heard in 
open Court on and upon consideration of same and 
argument of Counsel, it is by the Court, this 1st day of September, 1954, 

ORDERED That the caption of this cause of action.be and hereby 
is amended by the substitution of RAYMOND G. BUSBY for "JOHN DOE" 
as party defendant therein and the Plaintiff be and hereby is given leave 
to file an amended Complaint in conformity therewith, as set forth in 
Exhibit A, attached to and made part of said Motion. 
Seen: /s/ Luther W. Youngdahl 


[Filed Sep. 3, 1954] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CHARLOTTE SLAVITT * 
Plaintiff ~ 
vs * 
GLENN F. MEADER 
and 
ROBERT J. NEGRI 
and Civil Action No 3752-53 


RAYMOND G. BUSBY 
1726 Irving Street, N. W. 
Washington, D. C. 


and 


OTHER PERSONS at this 
time to your Plaintiff 
unknown 


Defendants 


AMENDED COMPLAINT 

Plaintiff, appearing pro se, by leave of Court amends the Com- 
plaint filed herein as follows: 

1. By (a) substituting RAYMOND G. BUSBY for "JOHN DOE" in 
the caption of said Complaint as party defendant and (b) deleting the 
words "JOHN DOE and" from paragraph 9, line 4 of said Complaint. 

2. By, further, adding the following paragraphs to the gravamen 
of said Complaint: 

25. Plaintiff sues RAYMOND G. BUSBY, jointly and 
severally, as co-defendant in this cause of action. Defendant BUSBY 
is an adult citizen of the United States and a resident of the District of 
Columbia. 

26. Said defendant BUSBY was the Special Assistant to the 
said Officer-in-Charge, Capt. B. Tieslau, for the period covering the 
libelous acts and events, and the conspiracy, set forth in the original 
Complaint. 


48 

27, The allegations of paragraphs numbered 1 through 24, 
inclusive, of the original Complaint, together with Exhibits A, B, and 
C, attached thereto and made a part thereof, are incorporated herein 
as if fully set forth and made a part hereof, the term "defendants" 
being intended to, and does, include for the purpose of this Amendment 
and cause of action the said RAYMOND G. BUSBY, being sued jointly 
and severally. 

WHEREFORE PLAINTIFF prays Judgment against the defendants, 
jointly and severally, and each of them, in the sum of $150, 000 with 
respect to Count one, of which sum $100, 000 is for compensatory 
damages, and $50, 000 for punitive damages, plus costs, and in the 
sum of $150, 000 with respect to Count Two, of which sum $100, 000 is 
for compensatory damages and $50, 000 for punitive damages, plus 
costs, and for such other and further relief as these premises may 
require and to which this Honorable Court may deem Plaintiff to be 
entitled. 


/s/ Charlotte Slavitt 

Charlotte Slavitt, Pro se 

c/o Maryn, 4628 Livingston Road, S. E. 
Washington, D. C. 

JO 3-4634 


As requested in original Complaint, Plaintiff demands a trial by jury on 
all issues of fact. 


/s/_ Charlotte Slavitt 
Charlotte Slavitt, pro se 


[Certificate of Service] 


[Filed Sept. 30, 1954] 


ANSWER OF DEFENDANT, RAYMOND G. BUSBY, 
TO AMENDED COMPLAINT 


First Defense 


For answer to the amended complaint, defendant, Raymond G. 
Busby, denies each and every allegation contained therein and demands 
strict proof thereof. 

Further answering, defendant Raymond G. Busby, incorporates 
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herein the answer of defendant, Robert J. Negri, to the original com- 
plaint. 
Second Defense 

The right of action set forth in the amended complaint is barred 
by the statute of limitations as to this defendant. 

WHEREFORE, defendant Raymond G. Busby, having fully 
answered the allegations contained in the amended complaint, demands 
judgment together with costs of this suit. 


[Certificate of Service] 


[Filed July 23, 1955] 


MOTION TO APPOINT GUARDIAN AD LITEM TO ANSWER 

AND DEFEND FOR GLENN F. MEADER, DEFENDANT, 

AS INCOMPETENT 

Plaintiff, pro se, respectfully moves this Court to appoint a 
Guardian ad Litem for Lieutenant-Commander GLENN F. MEADER, 
defendant, as incompetent, and to order said Guardian ad Litem to 
appear, answer and defend for said Lieutenant-Commander GLENN F. 
MEADER, in this cause of action, and as reasons in support thereof 
shows to the court as follows: 

* * * * 

2. Plaintiff, despite diligent pursuit thereof by repeated sum- 
mons, has been unable to obtain service upon said defendant Glenn F. 
Meader for reasons hereinafter stated, and thus has been prevented 
from having this cause brought properly and fully at issue so that Plain- 
tiff may have her day in Court and justice be done. 

* * * * 

5. Plaintiff has been informed and believes that, within the past 
three months, said defendant Glenn F. Meader was ordered back here 
to duty; that shortly thereafter, and while still in London, defendant 
Meader suffered a complete mental breakdown exhibiting therewith 
such violence as to cause the medical authorities to have him forcibly 
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and physically restrained for a period of time; and that said defendant 
is presently confined at the Philadelphia Naval Hospital, Philadelphia, 
Pa., and is deemed to be incompetent. Said United States Attorney's 
Office has confirmed to your Plaintiff the report of said defendant's 
mental breakdown. 


6. The failure to grant the Plaintiff the relief herein requested 


would be prejudicial to her rights, would delay this cause from coming 
into full issue and a just and speedy trial, and would also be a disadvan- 
tage to said defendants Negri and Busby in the postponement of their 
rightful day in Court with ready dispatch and full disclosure. 

WHEREFORE PLAINTIFF PRAYS: 

a. That the United States Attorney, Washington, D.C. » presently 
representing said defendants Negri and Busby and who undoubtedly 
would have appeared, answered and defended in behalf of said defendant 
Meader had the Court's process been served upon said defendant, be 
ordered to obtain and file in this cause at an early specified date a full 
and complete report, duly authenticated, of the medical diagnosis and 
prognosis of the mental breakdown, condition and competence of said 
defendant, Lieutenant-Commander Glenn F. Meader in order that the 
Court may properly rule on this Motion with full facts before it, said 
report to be obtained from the appropriate medical authorities in 
charge of his case in whatever institution said defendant Meader may 
be confined; and 

b. That a Guardian ad Litem be appointed for said defendant, 
Lieutenant-Commander Glenn F. Meader, as incompetent, and that 
said Guardian ad Litem be ordered to appear, answer and defend this 
action. 


[Certificate of Service] 


51 


MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION 

TO APPOINT GUARDIAN AD LITEM AND FOR OTHER RELIEF 

This is an in personam action for an alleged libel and conspiracy 
seeking money damages. Personal service must be had on the defend- 
ant, Glenn F. Meader, in order to give jurisdiction to this court over 
the person of the defendant. Absent service of any description, this 
court is without jurisdiction and can not properly grant the relief 


requested by plaintiff. 

Plaintiff also seeks in this motion to compel the United States 
Attorney to obtain and file herein the full medical report regarding the 
physical and mental condition of the defendant, Glenn F. Meader. It is 
submitted in this regard that what plaintiff seeks is entirely irrelevant, 
immaterial, and privileged. Furthermore, as the United States Attor- 
ney does not represent this defendant, and as this defendant has never 


been served with process from this court, the relief sought is entirely 
improper and beyond the power of this court. 

WHEREFORE, it is respectfully submitted for the reasons here- 
inabove set forth, and for additional reasons to be advanced at the time 
of argument hereon, that the motion should be denied. 


* * * 


[Certificate of Service] 


[Filed August 19, 1955] 
ORDER 
Upon consideration of plaintiff's motion to appoint guardian ad 
litem to answer and defend for Glenn F. Meader, defendant, as incom- 
petent, points and authorities in opposition thereto, and oral argument 
thereon in open court, it is this 19 day of August, 1955 
ORDERED that plaintiff's motion be and the same is hereby denied. 


/s/_Joseph C. McGarraghy 
Judge 
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[Filed March 10, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


March 10, 1959 


Plaintiff 
vs: Civil No. 3752-53 


MEADER, et al 


Defendant 


NOTATION OF DISMISSAL 
(LOCAL RULE 13) 


Dismissed, without prejudice, pursuant to Local Rule 13, 
for failure to prosecute, as of October 1, 1958 é 
HARRY M. HULL, Clerk 


By _/s/ Helen K. Bendure 
Deputy Clerk 


[Filed Mar. 31, 1959] 
MOTION TO VACATE ORDER 
AND TO REINSTATE ACTION 
Plaintiff, pro se, respectfully moves the Court to vacate the 
Order, pursuant to Local Rule 13, entered herein by the Clerk on 


March 10, 1959 which dismissed, without prejudice, the above-entitled 


action "as of October 1, 1958", and to reinstate said action against all 
the defendants named herein, and as reasons in Support thereof shows 
the Court as follows: 

1. The original Complaint, filed in August 1953, contains counts 
in libel and conspiracy and named as party defendants, GLENN F, 
MEADER, and ROBERT J. NEGRI, and JOHN DOE and OTHER PER- 
SONS at this time to your Plaintiff unknown. By order of Court on 
September 1, 1954, the caption was amended by the Substitution, as 
defendant number 3, of RAYMOND G, BUSBY for "JOHN DOE", thus 
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making "OTHER PERSONS, etc." defendants number 4. An amended 
complaint in conformity therewith was filed on September 3, 1954. 

2. Personal service was had upon defendants ROBERT J. NEGRI 
and RAYMOND G. BUSBY on August 14, 1953 and September 21, 1954, 
respectfully. Although the defendants are sued in their individual 
capacity, the United States Attorney, Washington, D. C. has seen fit 
to appear, answer and defend in their behalf. 

3. Plaintiff has made diligent pursuit of said defendants MEADER 
and OTHER PERSONS by causing repeated summons to issue on the 
following dates: July 30, 1954; November 29, 1954; April 5, 1955; 
September 6, 1955; February 21, 1956; August 22, 1956; March 2, 1957; 
August 30, 1957; March 10, 1958. Upon only three of these nine occa- 
sions had the Plaintiff waited for the "first notice" mailing by the Clerk. 
All summons were returned "not found" for reasons hereinafter 
described. 

4. In mind that an alias summons was due this March, Plaintiff 
on March 10, 1959 requested the Clerk's office to issue such aliases 
for defendants #1 and #4. After checking the docket, the clerk refused 
to issue same upon the ground that Rule 13 had operated since no action 
had been taken subsequent to the Marshal's return on the 1958 sum- 
monses. Dated March 10, 1959, therefore, the Clerk issued said 
Order of dismissal "as of October 1, 1958." 

9. Plaintiff was shocked and surprised to find that she had failed 
to obtain the aliases in August or September of 1958 in according to her 
usual practice, as was required, and states that her failure so to do 


was caused by inadvertence, mistake, and excusable negligence, con- 


trary to her past diligence in so doing, as shown by the record in this 


case. 
6. Nevertheless, Plaintiff points out to the Court a like culpability 
on the part of the usually diligent Clerk's office in that no action was 
taken or recorded as so taken by the Clerk in this cause between the 
Marshal's return in March 1958 and March 10, 1959 until Plaintiff's 
requests for aliases on the latter date. No warning "first notice" was 
issued, recorded, or mailed to Plaintiff, either in September 1958 or 
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thereafter. Most vitally, however, no Order of dismissal was then, at 
that period when due, entered herein by the Clerk or noted in the docket, 
nor was any notice of such entry mailed to the Plaintiff or note of such 
mailing recorded in the docket, as is required by Local Rule 13(a) and 
F.R.C.P. Rule 77 (d). For these reasons Plaintiff questions the validity 
of the Dismissal Order on March 10, 1959 "as of October 1, 1958", as 
being in violation of the provisions of Rule 58. 

7. In addition, for the above stated reasons, Plaintiff may not be 
suspected of laches because the only dismissal Order in issue here is 
that entered on March 10, 1959. Had such a dismissal Order been en- 
tered in the fall of 1958 and the Plaintiff notified of such entry, she 
would then also have moved with dispatch to petition the Court for relief 


and redress, in accordance with the Rules so provided. 


8. Despite diligent pursuit thereof by repeated summons, Plaintiff 
has been unable to obtain personal service upon said defendant GLENN F. 
MEADER for the reason that he has been continuously outside the juris- 
diction of this Court, and is presently mentally incompetent. A few 
months prior to the filing of this suit he was promoted to Lieutenant- 
Commander, USN, and was transferred from:the U.S. Navy Purchasing 
Office, Washington, D.C. to the U.S. Navy Purchasing Office, London, 
England. About June 1955, Lt. Cdr. MEADER was ordered back to duty 
at Washington, D.C. Shortly after receipt of said orders, and while 
still in London, he suffered a complete mental breakdown, coupled with 
such physical violence as to cause the medical authorities to have him 
forcibly and physically restrained for a period of time. Thereafter, 
said defendant was confined for treatment at different naval hospitals in 
this country but outside the jurisdiction of this Court. On April 1, 1956, 
he was discharged from the Navy for such disability and, according to 
Plaintiffs information and belief, is presently undergoing treatment as 
a mental incompetent in the neuropsychiatric Veterans’ Administration 
Hospital, Palo Alto, California. 

9. For the above reason, Plaintiff has been prevented from having 
this cause brought properly and fully at issue. For the period covering 
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the libelous acts, events and conspiracy set forth in the Complaint, 
Capt. B. Tieslau, USN, was the OFFICER-IN-CHARGE of the Navy Pur- 
chasing Office, Washington, D. C. Although he signed the documents 
involved herein, said Capt. Tieslau is not a party defendant in this suit. 
Defendant MEADER was Assistant to the Officer-in-Charge and, for all 
practical purposes, the operating head of the office. Defendant NEGRI, 
then Lt. (jg), had just been assigned by MEADER to become the super- 
visor of Plaintiff's section when he participated in the libel and conspiracy. 
Defendant BUSBY was the head civilian, serving as special assistant to 
the Officer-in-Charge. Said BUSBY has been a government employee for 
more than forty years and is a specialist in personnel and government 
procurement policies and practices. At the time he engaged in said 
libelous acts and conspiracy, said BUSBY was also the management mem- 
ber of the Performance Rating Board and of the STATUTORY BOARD OF 
REVIEW. Plaintiff was employed as a contract negotiator. In the event 
that the Navy Purchasing Office had carried out its warning and threat to 
rate the Plaintiff's performance "Unsatisfactory", said Performance 
Rating and Statutory boards would have been the forums of appeal by the 
Plaintiff, with the duty of giving an "objective" and "impartial" review. 
The said participation of BUSBY in the libels was kept a secret from the 
Plaintiff until the depositions, below described, were taken. 

10. Subsequent to the filing of said Complaint, Depositions were 
taken by the Plaintiff of said defendant NEGRI and of said Capt. Tieslau. 


Filed herein, these Depositions confirm, as alleged in the Complaint, 
that said Capt. Tieslau signed the libels at the instigation of, and upon 
representations made by, the defendants MEADER, NEGRI, and BUSBY, 
which representations Plaintiff claims were false, fraudulent and mali- 


cious, and a punitive measure for her refusal to "go along” in behalf of 
certain favored government contractors. Said Depositions verify that 
all said defendants participated as active principals in the libelous acts, 
conduct, transactions, and occurrences, and in the conspiracy, and in 
the drafting, writing, and publishing of the libels alleged, and that the 
purpose of said libelous acts was to remove Plaintiff from her govern- 
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ment position, all to the damage of the Plaintiff as set forth in the Com- 
plaint. 

11. That the Court may be informed of the record herein in order 
to rule upon the full equity of this Motion, the Plaintiff reports these 
facts: The Complaint originally was filed with Plaintiff as attorney pro 
se, together with a named co - counsel. Six months later, and without 


Plaintiff's fault or knowledge, a cause was dismissed, without prejudice, 
Lo- 


pursuant to a “first notice"and the Operation of Rule 13. Plaintiff was not 
advised of the receipt of said notice Abt of the dismissal. Thereafter, 
said co-counsel, under agreement with the United States Attorney's Office, 
but still without the knowledge or consent of the Plaintiff, stated in a 
"Motion to Reinstate" that "the plaintiff is prepared promptly to discon- 
tinue the action against defendant Meader" in order "to permit the action" 
to be calendared against defendant NEGRI, who had been served; and 
Orders were entered herein on April 27, 1954 and April 29, 1954, 
respectively, effecting such terms. Plaintiff was not advised of the 
issuance of said Orders. Upon accidentally learning of such Orders and 
proceedings, Plaintiff procured the withdrawal of said co-counsel and, 
pursuant to Motion to Reinstate, obtained an Order of the Court on 

August 2, 1954, reinstating this action as to defendant MEADER and the 
then defendant number 3, "JOHN DOE and OTHER PERSONS, etc." 

12. Failure to reinstate this cause upon instant Motion would deny 
to Plaintiff her day in Court. Plaintiff has a meritorious cause of action; 
she has prosecuted this case in good faith, as witnessed by her zealous 
efforts on the record. To dismiss this cause upon a mere technicality, 
because of her mistake, inadvertence and excusable neglect, would work ; 
a severe hardship upon her and her prospects for future employment. 

All she asks is a chance to try this proceeding upon its merits, with 

equal opportunity on the part of all the defendants also to present their 
defense upon the merits. To reinstate this cause would work no prejudice 
to said defendants and would no more affect their equities than such 
equities would have been affected by the issuance of the summonses last 
September. Particularly since the defense of said defendants philanthrop- 
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ically has been undertaken by the United States Attorney without charge 
or burden to them. 

13. And for further and additional reasons as may be advanced and 
argued should there be a hearing of this Motion. 

WHEREFORE PLAINTIFF PRAYS 

That the said Order of the Clerk on March 10, 1959, dismissing 

this cause, without prejudice, "as of October 1, 1958", be vacated and 
set aside, and that this cause of action be reinstated as to all the parties 
named as defendants herein, and for such other relief as the Court shall 
deem meet in order that full justice may be done. 


/s/ Charlotte Slavitt 
Charlotte Slavitt, Pro se 
2515 Kay Street, N. W. 
Washington 7, D. C. 

FE 3-1714 


[Certificate of Service] 


[Filed April 9, 1959] 


OPPOSITION TO MOTION TO VACATE ORDER AND TO 
REINSTATE ACTION 
Comes now the defendants by their attorney, the United States 
Attorney for the District of Columbia, and in opposition to the plaintiff's 
motion to reinstate informs the Court as follows: 
1. Plaintiff has failed to make a proper showing of excusable 
neglect; moreover the file in this case indicates that on two 
prior occasions to wit, April 15, 1954, and July 29, 1954, 
the plaintiff was granted two prior motions to reinstate. 
Plaintiff, from matters set forth in paragraph 9 of her 
motion, has shown that the alleged libel complained of 
occurred in connection with the official responsibilities 
and within the scope of the employment of the defendant. 
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As such, the complaint is frivolous and fails to state a 
cause of action upon which relief can be granted. 


And for such further reasons as may be urged upon the Court at 
the time of hearing on this motion. 


[Certificate of Service] 


TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
April 21, 1959 


The above-entitled matter came on for hearing before the Honor- 
able ALEXANDER HOLTZOFF, United States District J udge, 
to vacate dismissal and reinstate at 10 o'clock a.m. 


on motion 


APPEARANCES: 
On behalf of the Plaintiff: 
Charlotte Slavitt. 
On behalf of the Defendants: 
Joseph M. Hannon, Esq. 


PROCEEDINGS 
THE DEPUTY CLERK: Slavitt versus Meader 
THE COURT: You may proceed. 


MISS SLAVITT: This is a motion under Rule €0(b) to vacate an 


order of dismissal that was made pursuant to Rule 13 and to reinstate 
this cause of action. 


This is a law suit in which there are four defendants. 
THE COURT: What is the nature of the action? 
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MISS SLAVITT: It is a libel suit. There are counts in libel and 
counts in conspiracy and libel. 

THE COURT: You allowed this case to be dismissed as of Octo- 
ber 1, 1958. Why do you want to reinstate it? 

MISS SLAVITT: I did not allow it, if I may say so. I am pleading 
excusable negligence. 

THE COURT: When I say you allowed it, you took no affirmative 
action to prevent it from being dismissed. 

MISS SLAVITT: We filed nine aliases before that time over a 
period of several years and these aliases were generally due in Septem- 
ber and March. When I came in in March 1959 and asked for another 


alias to be issued -- 

THE COURT: You asked for what? 

MISS SLAVITT: Another alias summons to be issued against 
defendant number one who is mentally incompetent and presently in the 


neuropsychiatric hospital at Palo Alto. 

The clerk refused to issue that summons and said the case should 

have stood dismissed as of October. They entered a nunc pro tunc 
order in March, 1959, as of October 1958. 

THE COURT: What is the libel that you charge here? 

MISS SLAVITT: The libel were letters in a government office 
claiming unsatisfactory performance. 

Now, the opposition is claiming that this action is frivolous. I 
would urge upon the court if they had honestly felt so, they could have, 
at any time, come in to move for summary judgment, to move to dis- 
miss, to move for separate trial against the two defendants who had been 
served. They have done none of these things. 

THE COURT: You brought this suit in 1953? 

MISS SLAVITT: Yes, sir, and defendant number one has been out- 
side the jurisdiction all of that time. 

THE COURT: When was he served? 

MISS SLAVITT: Defendant number one has not been served. 

THE COURT: Who have you served? 
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MISS SLAVITT: Defendants number two and three were promptly 
served in the District. Defendant number four is other persons unknown 
to the plaintiff at the time. 

_ THE COURT: What is the relation of defendant number two to this 
libel ? 

MISS SLAVITT: Defendant number two was a Lieutenant Junior 

Grade in the Navy. He had just been made supervisor of this sec- 
tion and, within three weeks, he participated in this conspiracy. 

THE COURT: Conspiracy is just a disagreeable word. Actually, 
what did he do? 

MISS SLAVITT: They wrote letters. There were four people who 
were participants in this. They wrote a letter to the plaintiff advising 
her of a warning of unsatisfactory performance. When the plaintiff 
answered that letter, they wrote another letter to her and said that had 
been unofficial. 

THE COURT: How does that constitute libel ? Where is the publi- 
cation of the statement? 

MISS SLAVITT: There was publication to several people. In this 
jurisdiction publication to the libellee is publication. The District of 
Columbia is one of the 12 or 13 states in the Union which has a statute 
which says that publication to the libellee is publication. 

THE COURT: How is it libelous for an employer, in due course of 
business, to state that an employee's services are not satisfactory ? 

MISS SLAVITT: There are defenses of absolute privilege, qualified 
privilege or no privilege. I think it depends upon the facts that are estab- 
lished. 

As the plaintiff's petition states, the Lord High Executioner in this 
matter, within two years, became insane. He was, a year later, dis- 

missed from the Navy on the grounds of mental disability and he is 
now in the neuropsychiatric hospital. 

THE COURT: To whom are you referring? 

MISS SLAVITT: Lieutenant Commander Meader. 

THE COURT: Who actually wrote this letter that you complain of? 
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MISS SLAVITT: The three defendants that are named, Lieutenant 
Commander Meader -- 
THE COURT: Which one wrote the letter? 
MISS SLAVITT: They all participated in drafting the letter. 
I just wanted to urge, if I might, upon the court the fact that we 


have exerted diligence in pursuing this. 

THE COURT: I do not see how you could have used diligence when 
this suit was filed in August, 1953. 

MISS SLAVITT: Defendant Meader has been out of the jurisdiction 
all of the time. When he was ordered back, in 1955, he became insane. 

THE COURT: What about the other defendants ? 

MISS SLAVITT: The last defendant, "other persons unknown" we 
have had them returned, and "not found". I am not too concerned about 
that at the moment. The third named defendant was substituted. On 
this point, the opposition states there were two prior reinstatements in 
this case. While those words are correct, the implications of that 

statement are incorrect. 

The plaintiff had taken the precaution of advising the Court of the 
full facts. There was only one prior dismissal pursuant to Rule 13 
when there was co-counsel in the case. When the case was dismissed, 
co-counsel came in and, by agreement with the United States Attorney, 
without advising plaintiff who was also co-counsel, this other co-counsel 
made an agreement to dismiss against Meader and to reinstate Negri. 
Plaintiff and co-counsel at that time did not learn about this until several 
months thereafter when she came in and asked for reinstatement against 
those defendants who had been dismissed and since that time she has 
filed nine aliases to keep this case alive. 

The second objection that opposing counsel makes is, as I said, 
that this case is frivolous and, as I say, if that were so and they had 
that serious judgment over this period of years it would seem they 
certainly could have come in and moved for a summary judgment or any 
of the other facilities that are available to them. 

The plaintiff is pleading on the basis of nine prior aliases, only 
three of which were filed subsequent to the first notice. There is this 
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other very important point. In October, no notice was sent by the Clerk 


and no Order was entered either and it was not until March when the 

Plaintiff requested an alias that the Clerk became aware that it 
should have been entered in October and entered this nunc pro tunc 
order, which we say is in violation of Rule 58. 

THE COURT: Why do you need all of these alias summonses? 

MISS SLAVITT: I understood that we needed them in order to keep 
this case alive so it would not be dismissed under Rule 13. I would be 
very happy to be relieved -- 

THE COURT: You just said a few moments ago that the defendant 
Meader has been in a psychiatric hospital for some time, is that so? 

MISS SLAVITT: Yes. 

THE COURT: If that is so, why did you not sever the action as to 
the other defendants and go on? 

MISS SLAVITT: Because it is a situation which was described in 
the Klugman case, Your Honor, which said if you dismissed under 
similar circumstances, I mean not the same facts, but if you dismiss 
against one and the evidence by the other two can throw the burden on 
the one who is mentally incompetent and he may have to take the rap, not 
being able to answer matters which are peculiarly within his knowledge. 

THE COURT: Mr. Hannon. 

MR. HANNON: [If Your Honor please, I find myself in a rather 
unusual position because the Government's file in this case is probably 
in the Archives. I have been unable to locate it and, as Your Honor 
indicated, this case has been pending since 1953. All I have is a dummy 
made up from plaintiff's motion to reinstate with my answer. 

I respectfully suggest, since it has been pending since August of 
1953 and it was dismissed under Rule 13, that Rule 13(b) that failure 
of the Clerk to file warning of the provisions of Rule 13 does not estab- 
lish what constitutes negligence. So I contend, first, Your Honor, 
there has been a showing of negligence on the part of the plaintiff and, 
second, in inquiring from the plaintiff the nature of the libel, as I 
gleaned from Paragraph 9 of her petition, it is an innocuous libel in 
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that she received an unsatisfactory rating. 

THE COURT: It may not be innocuous but it may not be libelous 
either. It may be demnum absque injuria. 

MR. HANNON: For that reason, I think it could be taken into 
consideration with respect to Your Honor's ruling. 

MISS SLAVITT: May I answer that? If the file has disappeared 
from the United States Attorney's office, Iam very much Surprised 
because when I went down and asked that the alias summons be issued, 

I immediately went up and talked with Mr. Casey and he said he was 
very familiar with the case. However, he did refuse to reinstate. 

Again I say on this matter of a frivolous action, the United States 
Attorney's Office has had all these years to come in and submit a motion 
for summary judgment if they felt that secure in their contention, or 
motion to dismiss or any of these other things that are available to them. 

The matter of due diligence is a question of fact within, of course, 
the proper decision of the Court and within its own discretion but I think 
we have shown our honest desire to proceed and give all of the defendants 
a chance to defend themselves. 

THE COURT: There has been an obvious want of due diligence in 
the prosecution of this action. In fact it involves almost a supreme 
instance of lack of due diligence. 

In the exercise of its discretion, the Court will deny the motion. 

MISS SLAVITT: Even against those defendants who have been 
served ? 

THE COURT: The motion has been denied. 

MR. HANNON: I will submit an order. 


(Thereupon, the hearing was concluded. ) 
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[Filed April 24, 1959] 
[Plaintiff's Proposed] ORDER 


Plaintiff's motion to vacate the order dismissing the above-entitled 
action, pursuant to Local Rule 13, without prejudice, entered herein by 
the Clerk on March 10, 1959 "as of October 1, 1958", and to reinstate 
said cause of action, was heard in open Court on April 21, 1959 » and upon 
consideration of same, the opposition filed thereto, and said hearing held 
thereon, it is by the Court this day of April 1959 

ORDERED that said motion to vacate said order and to reinstate 
said cause of action as to all defendants be, and the same hereby is, 
denied. 


[Certificate of Service] 


[Filed April 24, 1959] 
ORDER 

Upon consideration of the motion of plaintiff to reinstate this action 
and to vacate the order of dismissal entered pursuant to Rule 13 of the 
United States District Court for the District of Columbia, the opposition 
filed by the Government thereto, and the hearing held thereon, it is the 
finding of this Court this twenty-first day of April, 1959, that the plain- 
tiff has failed to make a showing of excusable neglect in the prosecution 
of this action; and further, that plaintiff has failed to prosecute this 
matter with due diligence. 

WHEREFORE, it is by the Court this 24 day of April, 1959 

ORDERED, that the plaintiff's motion to vacate the order of dis- 
missal and to reinstatejaste-elt defendants be, and the same hereby is, Cdl 


denieda../te alt, AiferhauLe- 


/s/ Alexander Holtzoff 
JUDGE 


[Certificate of Service] 


[Filed May 20, 1959] 


NOTICE OF APPEAL 


Notice is hereby given this 20th day of May, 1959, that Charlotte 
Slavitt, Plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the Order of this Court entered on the 
24th day of April 1959 denying Plaintiff's Motion to Vacate Order and 
Reinstate Cause of Action, said Order dismissing above action without 
prejudice, pursuant to Local Rule 13, and entered by the Clerk nunc pro 
tunc March 10, 1959 "as of October 1, 1958". 


/s/ Charlotte Slavitt 
Charlotte Slavitt, Proper Person 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15231 


CHARLOTTE SUAVITT, APPELLANT 
Vv. 


GLENN F. MEADER ET AL., APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney. 
CARL W. BELCHER, 
WILLIAM W. GREENHALGH, 
Assistant United States Attorneys. 


————————————_..._._____._ 
eee 


United States Court of ‘Appeals 
For the 
District of Columbia Circuit 


FILED }DEC 2 1 1959 


Sy 4) SLewah’ 
CLERK 


No. 15231 
QUESTIONS PRESENTED 
Where the record discloses that appellant brought suit in the 


_ District. Court for libel and conspiracy in August 1953, and it 
was first dismissed without prejudice by the District Court 


Clerk in February 1954 for failure to comply with local civil 


Rule 13, and upon reinstatement thereafter, the Clerk warned 
appellant by mail in August 1956, February 1957, and Febru- 
ary 1958, that her claim would stand dismissed if she failed 


to comply with local civil Rule 13, and as result of her failing 


‘to comply, her suit was again dismissed without prejudice in 


March 1959 by the Clerk, pursuant to local civil Rule 13, and 
thereafter the District Court, having found that appellant 
failed to make a showing of excusable neglect in prosecuting 
her cause of action and failed further to prosecute it with due 
diligence, ordered appellant’s motion to vacate the Clerk’s order 
of dismissal and reinstate her case to be denied, in the opinion 
of the appellee, the following questions are presented : 

__ 1. Should not the appeal be dismissed for want of jurisdic- 
tion inasmuch as the order from which the appeal is taken is 
not final and, therefore, unappealable under Title 28, U.S.C., 
Section 1291? 

_ 2, Assuming arguendo that the order appealed from is ap- 
pealable, does not the record clearly fail to disclose an abuse 
of discretion upon the part of the District Court in ordering 
appellant’s motion to vacate the Clerk’s order of dismissal and 
reinstate her case to be denied? 
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COUNTERSTATEMENT OF THE CASE | 
By complaint filed in District Court on August 13, 1953, 
appellant pro se and with co-counsel sued appellees, jointly 
and severally, to recover damages for libel and conspiracy in 
the sum of one hundred fifty thousand dollars ($150,000) 
(J.A. 4-14). Appellee Negri was served on August 14, 1953, 
and appellee Busby, pursuant to an amended complaint, was 
served on September 21, 1954 (J.A. 1, 2). Appellee Meader 
has never been served. Appellee Negri filed an answer on 
September 3, 1953, averring, inter alia, failure to state a claim 
upon which relief could be granted; absolute and qualified 
privilege; and truth (J.A. 1, 23-24). Appellee Busby, pur- 
suant to an amended complaint against him, filed an answer 
on September 30, 1954, incorporating appellee Negri’s defenses 
and adding the statute of limitations (J.A. 2, 48-49). 
The Appellant’s complaint was first dismissed without preju- 
dice pursuant to failure to comply with local Rule 13 on March 
(1) | 
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3, 1954 (J.A.2). Her cause of action, however, was reinstated 
on August 2, 1954, when the Court granted her motion to va- 
cate the order of April 26, 1954, dismissing her complaint with- 
Out ptejwrdice been uibe of the Gling of 4 discéntisiuanee 88 to ap- 
pellee Meadér (J.A. 3, 37-39, 41-43). Subsequent to her filing 
an amended complaint to ititlutle appeliee Busby on September 
3, 1954, the Clerk of the District Court warned her repeatedly 
in August 1956, February 1957, and February 1958, that her 
claim would stand dismissed if she failed to comply with local 
civil Rule 13 (J.A.3). On March 10, 1959, her cause of action 
was again dismissed without prejudi¢e as of October 1, 1958, 
pursuant to Rule 13 (J.A. 3, 52). On March 31, 1959, appel- 
lant moved to vacate the Clerk’s order of dismissal and to rein- 
state the action (J.A.52). Ujpon consideration of her motion, 
appellee’s oposition, and the hearing held thereon, the District 
Court found un April 24; 1959; that appellant had failed both to 
make a showing of exeusablé neglect in the prosecution of her 
action and to prosecute her elaim with due diligence, whereby it 
ordered her motion to be denied as to all defendants (J.A. 4, 
52-64). On May 20, 1959, appellant filed a notice of appeal 
from the District Court’s order of April 24, 1959, denying her 
motion to vacate the ¢lerk’s order of dismissal and reinstate the 
cause of action (J.A. 65). 


STATUTES AND RULES INVOLVED 


Title 28, U.S.C., Section 1291, provides: 


Final decisions of district courts—the courts of ap- 
peads shall have jurisdiction of appeals from ali final de- 
cisions of the district courts of the United States, the 
United States District Court for the District of the 
Canal Zone, the District Court of Guam, and the 
District Court of the Virgin Islands, except where a 

direct review may be had in the Supreme Court. 
Title 28, U:S.C., Section 2071, provides: 

Rule-making power generally —The Supreme Court 
and all courts established by Act of Congress may from 
time to time prescribe rules for the conduct of their busi- 


5 , | 


‘néss. Stich rules shalt bé consistent with Acts of Cine 

gress and rules of practiéé and Prooeduire presertbed by 

the Suprenie Court: 
Title 28, US.C., Séction' 2072, provides: 


Rules of civil procedure for district courts—The Su- 

_ preme Court shall have the power to prescribe, by gen- 

eral rules, the forms of process, writs, pleadings, and 

motions, and the practice and procedure of the District 
courts of the United States in civil actions. 


+ * * + + | 


Such rules shall not take effect until they have been 
Feported to Congress by the Chief Justice at or after the 
béginning of a regular session thereof but not later than 
than the first day of May, and until the expiration of 
ninety days after they have been thus reported: 


Rule 41(b) of the Federal Rules of Civil Proveduté—Dis- . 
missal of Actions—provides: 


(b) Involuntary Dismissal: Effect Thereof. —Forfail- 
ure of the plaintiff to prosecute or to comply with these 
rules or any order of court, a defendant may move for 
dismissal of an action or of any claim against him. After 
the plaintiff has completed the presentation of his evi- 
dence, the defendant, without waiving his right to offer 
evidence in the event the motion is not granted, may 
move for a dismissal on the ground that upon the facts 
and the law the plaintiff has shown no right torelief. In 
an action tried by the court without a jury the courtias 
trier of the facts may then determine them and render 
judgment against the plaintiff or may decline to render 
any judgment until the close of all the evidence. If the 
court renders judgment on the merits against the plain- 
tiff, the court shall make findings as provided in Rule 
52(a). Unless the court in its order for dismissal other- 
wise specifies, a dismissal under the subdivision and any 
disinissal not: provided for in this rule, othef that a 
dismissal for lack Of jurisdiction or for improper venue, 
operates as an adjudication upon the merits; © 
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Rule 60(b) of the Federal Rules of Civil Procedure—Relief 
from. Judgment or Order—provides: . 

(b) Mistakes; Inadvertence; Excusable Neglect; 
Newly Discovered Evidence; Fraud, etc-—On motion 
and upon such terms as are just, the court may relieve a 
party or his legal representative from a final judgment, 

order, or proceeding for the following reasons: (1) 
mistake, inadvertence, surprise, or excusable neglect; (2) 
newly discovered evidence which by due diligence could 
not have been discovered in time to move for a new trial 

~ under Rule 59(b); (3) fraud heretofore denominated 
instrinsic or extrinsic), misrepresentation or other mis- 

- conduct of an adverse party; (4) the judgment is void; 
(5) the judgment has been satisfied, released, or dis- 
charged, or a prior judgment upon which it is based has: 
been reversed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective 
application; or (6) any other reason justifying relief 
from the operation of the judgment. The motion shall 
be made within a reasonable time, and for reasons (1), 
(2), and (3) not more than one year after the judg- 
ment, order, or proceeding was entered or taken. A 
motion under this subdivision (b) does not effect the 
finality of a judgment or suspend its operation. This 
rule does not limit the power of a court to entertain 
an independent action to relieve a party from a judg- 
ment, order, or proceeding, or to grant relief to a de- 
fendant not actually personally notified as provided 
in Title 28 U.S.C. § 1655, or to set aside a judgment 
for fraud upon the court. Writs of coram nobis, coram: 
vobis, audita querela, and bills of review and bills in 
the nature of a bill of review, are abolished, and the 
procedure for obtaining any relief from a judgment 
shall be by motion as prescribed in these rules or by 
an independent action. As 


_ Rule 83 of the Federal Rules of Civil Procedure provides: 


Rules by District Courts.—Each district court by ac- 
tion of a majority of the judges thereof may from time 
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to time make and amend rules governing its practice not 
inconsistent and these rules. Copies of rules and amend- 
ments so made by any district court shall upon their 
promulgation be furnished to the Supreme Court of 
the United States. In all cases not provided for by rule, 
the district courts may regulate their practice in any 
manner not inconsistent with theserules. 


Rule 13 of the U.S. District Court Rules for the District of 
Columbia provides: 


(a) Clerk to Warn Dilatory Party ; Dismissal without 
Prejudice; Notice of —If a party seeking affirmative 
relief fails for five months, from the time action may be 
taken, to comply with any law, rule or order requisite to 
the prosecution of his claim, or to avail of any right 
arising through the default or failure of an adverse party, 
or to file a Certificate of Readiness under Rule 11(d), 
within six months from the date the action is called on 
the call of the civil calendar, the clerk shall warn the 
dilatory party by mail that his claim will stand dis- 
missed if he fails to comply with the rule, making a note 
in the docket of the mailing; and if the delinquency 
continues for six months the complaint, counter-claim, 
cross-claim or third party complaint of said party, as 
the case may be, shall stand dismissed without prejudice, 
whereupon the clerk shall make entry of the fact and 
serve notice thereof by mail upon every party not in 
default for failure to appear, of which mailing he shall 
make an entry. 

(b) Failure to Warn; Effect—A failure of the clerk 
to give the warning as above provided will not effect the 
running of the six months’ period or otherwise relieve 
a party from operation of this rule. 


SUMMARY OF ARGUMENT 
I 


Appellant appeals from the denial of the District Courtid to 
vacate an order of the District Court clerk dismissing her claim 
535073—59—_2 
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without prejudice for want of prosecution pursuant to local 
civil Rule 13. Appellee suggests doubt as to the finality and 
appealability in that an appeal from the denial of such a motion 
is not an appeal, or the equivalent of an appeal, from the order 
the vacation of which is sought. The appeal lies from the final 
order challenged by the motion and not from the District 
Court’s refusal to vacate it. 

Assuming arguendo that the order from which the appeal is 
taken is a final order or that the appeal may be treated as being 
from the Clerk’s dismissal order, appellee contends that there 
was no abuse of discretion exercised by the District Court in 
refusing to vacate the Clerk’s entry of dismissal. The record 
conclusively reflects that during the entire period (September 
1954~-March 1959) subsequent to her obtaining service on de- 
fendant Busby, the defendant Negri, having previously been 
served in August 1953, except for an abortive attempt to have 
the Court appoint a guardian ad litem for one defendant, whom 
she knew to be beyond the jurisdiction of this court, appellant 
did nothing more to prosecute her case than cause alias som- 
monses to be issued for the admittedly-absent defendant 
Meader and other nonexistent parties. Further, the record dis- 
closes that not only was her lawsuit dismissed without prejudice 
once before in 1954 by the Clerk pursuant to local civil Rule 13 
for failure to prosecute but also the Clerk warned appellant by 
mail in 1956, 1957 and 1958 that unless she complied with Rule 
13 it would stand dismissed. As a result of appellant’s failure 
to comply with the rule subsequent to the clerk’s last warning, 
the Clerk again dismissed her claim without prejudice. Under 
these circumstances, the District Court clearly did not abuse its 
discretion when it ordered appellant’s motion to vacate the 
clerk’s order of dismissal and reinstate her cause of action to be 
denied. 

ARGUMENT 


I 


Appellee suggests doubt as to the finality and appealability 
of the order from which the instant appeal is taken 


Appellant endeavors to magnify the importance of this 
appeal by presenting to the Court eighteen (18) questions for 
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decision predicated on eight (8) issues contained in her state- 
ment of points. Appellee submits that a perusal of the entire 
record on appeal discloses that basically there are only two 
questions for decision: (1) is the order from which the appeal 
is taken, which denied appellant’s motion to vacate the Dis- 
trict Court Clerk’s order dismissing her cause of action with- 
out prejudice for failure to prosecute pursuant to local civil 
Rule 13, a final order under Title 28, U.S.C., Section,1291; and 
(2) assuming arguendo that it is an appealable order, does 
the action of the District Court in ordering her motion to be 
denied clearly constitute an abuse of discretion? 

Appellant appeals from the order denying her motion to 
vacate the District Court Clerk’s order of dismissal without 
prejudice. Appellee suggests doubt as to the finality of the 
order and its appealability. The authorities appear to show 
that the order is unappealable. As was stated in United States 
v. Muschany, 156 F. 2d 196 (8th Cir. 1946) at p. 197: 


* * * The general rule is that if a motion for rehearing 
or for a new trial, or to vacate, amend or modify a judg- 
ment or the findings upon which it is based, is made 
seasonably and is entertained, such motion has the 
effect of extending the time for appeal from the judg- 
ment [sought to be affected], until final disposition of 
the motion. Such a motion is held to deprive the judg- 
ment “of that finality which is essential to appeala- 
bility.” Leishman v. Associated Electric Co., 318 US. 
208, 205, 63 8. Ct. 543, 87 L. Ed. 714. This does not 
mean, however, that an order disposing of such a 
motion is an appealable order or that an appeal from 
it brings up for review the question of the legality of 
the judgment. | 
A timely motion which challenges the correctness of a 
judgment or order is intended to afford the trial court an 
opportunity to reconsider its action in entering the judg- 
ment and to amend it. The motion merely postpones 
the finality of the judgment and extends the time for 
appeal from the judgment. An appeal from the denig] 
of such a motion is not an appeal, or the equivalent of 
an appeal, from the judgment or order the modification 
| 
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of which is sought. In re Schulte-United, Inc., 8 Cir., 
59 F. 2d 553, 559; State of Missouri v. Todd, 8 Cir., 122 
F. 2d 804, 806; Jones v. Thompson, 8 Cir. 128 F. 2d 888, 
889; Brown v. Thompson, 8 Cir. 150 F. 2d 171, 172-178. 
The appeal lies from the final judgment or order chal- 
lenged by the motion, and not from the District Court’s 
refusal to modify it. Pfister v. Northern Illinois Fi- 
nance Corp., 317 U.S. 144, 149, 150, 63 S. Ct. 133, 87 L. 
Ed. 146; Bowman v. Loperena, 311 US. 262, 266, 61 S. 
Ct. 201, 85 L. Ed. 177; Wayne United Gas Co. v. Owens- 
Illinois Glass Co., 300 U.S. 131, 137, 57 S. Ct. 382, 81 L. 
Ed. 557; Conboy v. First National Bank of Jersey City, 
203 U.S. 141, 145, 27 S. Ct. 50, 51 L. Ed. 128; Alexander 
v. Special School District of Booneville, 8 Cir. 132 F. 2d 
355, 358; Brown v. Thompson, supra, 150 F. 2d 171, 
pages 172-173. 


See also Salmon v. City of Stuart, 194 F. 2d 1004 (5 Cir. 1952); 
Hicks v. Bekins Moving and Storage Co., 115 F. 2d 406, 409 
(9th Cir. 1940); Andris v. Dupont Cellophane Co., 93 F. 2d 
421 (7th Cir. 1937). It would appear, therefore, that since her 
appeal from the denial of her motion to vacate is not equiva- 
lent to an appeal from the order the vacation of which is 
sought, it should be dismissed by this Court for want of 
jurisdiction. 
II 

Assuming the order appealed from is appealable, under the 

circumstances of this case, there was no abuse of discretion 

exercised by the District Court in ordering appellant’s mo- 

tion to vacate the clerk’s order of dismissal and reinstate 

her cause of action to be denied 

Assuming arguendo that the District Court’s affirmance of 
the Clerk’s order of dismissal, from which the appeal is taken, 
operated as an adjudication of appellant’s claim on the merits 
pursuant to Rule 41(b) of the Federal Rules of Civil Pro- 
cedure* (American National Bank and Trust Company of 


*Rule 41(b) provides: Involuntary Dismissal: Effect Thereof. For fail- 
ure of the plaintiff to prosecute or to comply with these rules or any order 
of court, a defendant may move for dismissal of an action or of any claim 
against him. After the plaintiff has completed the presentation of his evi- 
dence, the defendant, without waiving his right to offer evidence in the 
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Chicago v. United States, 79 US. App. D.C. 62, 63, 142 F. 2d 
571, 572 (1944)) or that the appeal may be treated as from the 
clerk’s dismissal order itself 2 (Safeway Stores, Inc. v. Coe, 78 
US. App. D.C. 19, 136 F. 2d 771 (1943)), appellee contends 
that under the circumstances of this case, there was no abuse of 
discretion exercised by the District Court in ordering appel- 
lant’s motion to vacate the Clerk’s order of dismissal and re- 
instate her cause of action to be denied. A somewhat analo- 
gous situation to the instant case was presented in Ordnance 
Guage Co. v. Jacquard Knitting Machine Co., 21 F.R.D. 575 
(D.C.E.D. Pa. 1958), where Chief Judge Kirkpatrick stated at 
page 577: 
The matter of dismissal of actions for want of prose- 
cution is one that has produced a great number of rul- 
ings, some of which are apparently conflicting—a fact 
which need not give us much concern if the matter be 
treated, as it should be, as being one within the broad 
discretion of the court, reviewable only in cases of gross 
abuse. In such situations, the court’s exercise of dis- 
cretion in each case is governed by circumstances 
peculiar to the case before it and precedents are of little 
value. ie 
Courts, and particularly courts of equity, have, and 
always have had, inherent power to dismiss pending 
actions for lack of diligence in bringing them to trial. 
Zielinski v. United States, 2 Cir., 120 F. 2d 792. Rule 
41(b), 28 US.C.A,, did not take away or limit this power 
but recognized it and incorporated it in a code of pro- 
event the motion is not granted, may move for a dismissal on the ground 
that upon the facts and the law the Plaintiff has shown no right to relief. 
In an action tried by the court without a Jury the court as trier of the facts 
may then determine them and render judgment against the plaintiff or may 
decline to render any judgment until the close of all the evidence. If the 
court renders judgment on the merits against the plaintiff, the court shall 
make findings as provided in Rule.52(a). Unless the court in its order for 


dismissal otherwise specifies, a dismissal under this subdivision and any dis- 
missal not provided for in this rule, other than a dismissal for lack of juris- 


diction or for improper venue, operates as an adjudication upon the merit 

* Nealon v. Davis, — App. D.C. —, 18 F. 2d 175, 176 (1927) held that the 
clerk’s entry of dismissal of action without prejudice for want of Prosecution 
pursuant to a local court rule is entitled to force and effect of a judgment of 


dismissal for similar reasons by the court itself. | 


to 
cedure. The local tule which figures it this case merely 
provides that under certain conditions it will be exercised 
: automatically.” 
What then is the application of local civil Rule 13 to the 
instant case? 
A. Rule IS ig teasonabty ficorporative of and consistent with rilé 
. 43(b) FRCP, 

The District Court by statute is authorized to prescribe rules 
for the adininistration of business of the Court. Fidelity and 
Deposit Company of Maryland v. Russell, —~US. App. D.C. —, 
265 F. 2d 350, 352 (1959) ; Title 28, U.S.C., Section 2071 ; Rule 
83 of the Federal Rules of Civil Procedure. Such rules apply 
generally to trial proceedings by express declaration of the Dis- 
trict Court in the exercise of its statutory authority in adopting 
its own rules to conform with the federal rules. Cf Ecker 
v. Potts, 72 App. D.C. 174, 112 F. 2d 581 (1940). Loeal civil 
Rule 13 is reasonably incorporative of and consistent with Rule 
4t(b) of the Federal Rules of Civil Procedure. Rules of this 
character are necessary to prevent unreasonable and prejudicial 
delay in the disposition of pending cases. Nealon v. Davis, 
supra, at p. 176. 


B. The District Court is vested with inherent power to dismiss for failure 
of plaintiff to prosecute 


Yet even in the absence of such a local civil rule, the District Court is 
vested with power to dismiss an action for failure of plaintiff to prosecute 
with reasonable diligence. The power is inherent and independent of any 
statute or rule. Shotkin v. Westinghouse Electric and Mfg. Co., 169 F. 2d 
825, 826 (10 Cir. 1948) ; American National Bank and Trust Co. of Chicago 
v. United States, supra, at p. 572. And where the plaintiff has failed to pros- 
ecute the action with reasonable diligence, the court may dismiss it on motion 
of the defendant or on its own motion. Messenger v. United States, 231 F. 24 
828 (2d Cir. 1956) ; Timmons v. United States, 194 F. 2d 357 (4th Cir. 1952), 
cert. denied, 344 U.S. 844, reh. denied, 344 U.S. 882; Salmon v. City of Stuart, 
194 F. 2d 1004 (5 Cir. 1952) ; Tinkoff v. Jarecki, 208 F. 2d 862 (7 Cir. 1953) ; 


*Thé Court previously stated at p. 576: 

* * © Thereafter nothing whatever was done by the plaintiff until 
after the plaintiff's counsél was served with a notice issued by the 
clerk on November 8, 1956, under a rule of this Court which provides 
that, where'no proceedings in a case have been. taken for two consecu- 
tive years, the Case will be deemed abandoned and stand dismissed 
unléss application fs made to the court within two weeks of notice: 
The dismissal is to bé without préfudice. * * » 


: | 
tt | 
Shotkin v. ‘Westinghouse Electric and Mfg. Co., supra; Partridge v. St. Louis 
Joint Stock Land Bank, 180 F. 2d 281 (8 Cir. 1642) ; Russell +. Cunningham 
233 F. 2d 806 (9 Cir. 1956). What facts pare nroreaorics tote Diatzice 


Court’s affirmance of the Clerk's éatry of dismissal? 
- The chronology leading up to pisngeliants dismissal is as follows: 
1958 ; 
Angust 13... Complaint, appearance & Jury Demand. Exhibits 
& ‘A” thru , ” | 
August 13____.________. Sammons, copies (2) and copies (2) of Complaint 
issued; #1 NF, 9-83-53; #2 served, 8-14-53. | 
August 22_____________. Motion of plaintiff for leave to take deposition ; P 
ro app. P.P. 522 N. Piedmont St., Arlington, 
a. 
August 24_____________. Order granting plaintiff leave to take deposition of 
Robert J. Negri, defendant, on 98-58. ae 
Laughlin, J. (N). 
September 3_.._______. Answer of defendant #2 to complaint; ¢/m 99. 
53; App. Leo A. Rover, Oliver Gasch, Frank 
Strickier, Joseph A. Rafferty, Jr. 
October 22__...-__-__ Deposition of Captain V. Tieslan, 10-5-58 & notice 
published. 
Deposition of Robert J. Negri, 9-8-53; notice; 
published. 


1955 
February $_.-.__-.____. First notice under Rule 13. 


March $........_____. Dismissed without prejudice. By Clerk (M). 

March 16. Motion of plaintiff to re-instate causé; service ack; 
affidavit; P & A; M.C. 3-16-54. 

Exhibits re: depositions of Robert J. Negri & cop 
tain Tresiau. 

April 27-_------.__-_ Order re-instating cause. (McGuire, J.) (Ny. | 

April 29-2 =o Action dismissed without prejudice as to 1 €3 by 
counsel for plaintiff; consent: of counset for oe 
fendant. #2. 

Withdrawal of Samuel H: Faffee-as: attorney tor 
plaintiff. (fiat) McGuire, J. 

Motion of plaintiff to vacate order, to retinstat 
cause, to name additional party-defendant & 
to file amended complaint; P & A; C/m Care 
exhibit; app. PP. M.C, 6-28-54. 

Fay 90.5.2 =_- a Sammons, copies (2) and compizint-to deferidants, 
#1 & #3 issuek NF 8-20-54. 

July 30_-.._______=:.=_ Praécipé entering changé of address of piainthf? eet 
ing as attorney, pro sé to 6/Q- Maryn, 4628 Tt. 
ingston Road S®., Washington, D.C. 

August Qo-2222:22=:_. Order reinstating action by granting motion to 
vacate order of April 26, 1954 and denying mo- 
tion to name an additional party defendant and 
to file an amended complaint. (N) Tamm, J. 
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Motion of Plaintiff to amend caption by substitut- 
ing Raymond C. Busby for John Doe; P&A; ex- 
hibit (1). App. Charlotte Slavitt, PP; c/m 
8-90-54. MC. 8-10-54. 
——— Order setting hearing of plaintiff’s motion to amend 
caption and to file amended complaint on 9-1- 
54 at 10:00 A.M. Bastian, J. (N). 

--. Memo of defendant in opposition to motion to 
amend caption by substituting names & to file 
amended complaint in conformity therewith; 
¢/m 8-21-54. , 

Order granting plaintiff leave to file amended com- 
plaint as set forth in Exhibit “A” by substitut- 
ing Raymond G. Busby for “John Doe” as party 
defendant. Youngdahl, J. (N). 

September 3__.__..___ Amended complaint of plaintiff, c/m 9-8-54; de- 
mand for jury trial. 

September 3_.._______ Summons, copy (1) & copy (1) of complaint & 
amended complaint issued vs. defendant #3. 
Served 9-21-54, 

September 30__._-____.__ Answer of Defendant Raymond G. Busby to 
amended complaint; ¢/m 9-80-54. App. Leo A.. 
Rover & Joseph A. Rafferty. 

November 29__._.______ Summons, copy (1) & Copy (1) of complaint & 
amended complaint to #1 and other persons,. 
etc. defendants 1 and other persons N.F. 12-21— 
& 

1955 

April 5__-____________ Summons, copy (1) & copy (1) amended com- 
plaint & complaint to defendants #1 & other 
persons, etc. All N.F. (4-26-55). 

July 23..-________.____ Motion of plaintiff to appoint guardian ad litem ;. 
MC. 7-23-55; P& A; ¢/m 7-28-55. 

July 27. Memorandum in opposition to Plaintiff's motion: 
to appoint guardian ad litem; ¢/m 7-23-55. 

August 19. Order denying plaintiff’s motion to appoint, g.a.L. 
(n) McGarraghy, J. 

September 6..______ Summons, copy (1); and copy (1) of amended: 
complaint and complaint to defendant #1 etc.. 
N.F.. 9-27-55. 

1956 

February 21___________ Summons, copies (2) & copies (2) of complaint & 
amended complaint to #1 & 4 NF. 3-13-56. 

August 18... First notice under Rule 13.(N). 

August 22.00 Summons, copy (2) & copies (2) of complaint & 
amended complaint to #1 & 4. (Meader and 
other persons at this time unknown. NE, 
9-12-56.) 
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1957 

February 13________._. First notice under Rule 13. 

March 2__-...._-____... Summons, copy (2) & copies (2) of complaint & 
amended complaint to defendants 1 & 4 NB. 
3-23-57. 

August 30_____-.._____ Summons, copies (2) & Copies (2) of ee 
to #1 & 4. Defendants NF. 9-20-57. 

Plaintiff's address changed to 2515 K Street, NW. 

February 20__-________. First notice under Rule 13. 

Summons copy (2) & copies (2) of complaint A 
amended complaint to #1 & 4 NF. 3-31-58. 

March 10_..__-_.-___ _- Cause dismissed under Rule 13, as of 10-1-58 @w) 
(By Clerk). 

March 31_______.______ Motion of plaintiff to vacate order and reinstate, 
¢/m 3/31/59 P & A, M.C. 3-31-59. 

April 6....----____.-___ Summons copies (2) & copies (2) of complaint & 
amended complaint to #1 & #4 N.F. 4-28-59, 

Opposition of defendants to motion to vacate order 
& to reinstate action ¢/m 4-9-59. 

April 24... ..____W.. --- Proposed order of plaintiff denying motion to va- 
cate & set aside order & reinstate cause unsigned 
(fiat) Holtzoff, J. (N). 

Order denying motion to vacate order of dismissal 
& reinstate action as to all defendants (N) 
Holtzoff, J. 

May 20___-_-____..__. —_ Notice of Appeal by plaintiff from order 4-24-59, 
Copy to U.S. Attorney’s Office. Deposit $5.00 
by plaintiff. 

May 20__-__-....._____ Cost bond on appeal by plaintiff in sum of $250.00 
with Glen Falls Insurance Co. approved. 

May 23____. Notices of the appeal filed 5-20-59 mailed to Glean 
F. Meader and Veterans Administration. 

May 26.. Transcript of proceedings of 4-21-59; vol. 1, Pp. 
1-10. (Rep. Jeanette Rawls.) 

Jane 3___. Transcript of proceedings 4-21-59, (Rep. Jeanette 
Rawls.) 


C. The record justifies the Court’s refusal to reinstate appellant’s cause 
of action 

The District Court found the following facts justifying its 
action of denying appellant’s motion to vacate the clerk’s 
dismissal order and reinstate her cause of action: The original 
complaint filed in August 1953 was dismissed without prejudice 
by the clerk pursuant to local civil Rule 13 in March 1954; 
her motion to reinstate it was granted in April 1954, inasmuch | 
as plaintiff’s counsel indicated he would file a Seema 
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as to defendants Meader and John Doe, et al., witheut preju- 
dice so that the case would be calendared against defendant 
Negri; this order was vacated in July 1954; appellant then 
filed, pursuant to the Court’s order, an amended complaint 
substituting defendant Busby for John Doe in September 1954; 
having knowledge of the fact that defendant Meader was be- 
yond the jurisdiction of the Court, appellant then filed a motion 
to appoint a guardian ad litem, which was denied in August 
1955; thereafter appellant was mailed first notices pursuant 
to local civil Rule 13 for failure to prosecute in August 1956, 
February 1957 and February 1958; the only action she teok 
subsequent to these notices was to have process issued for 
defendant Meader and other persons at that time unknown, 
which, naturally, were all returned with the notation “not 
found”; no aetion having been taken by appellant between 
March 1958 and October 1958, the clerk again dismissed her 
cause of action pursuant to local civil Rule 13; upon considera- 
tion of her motion to vacate the clerk’s order of dismissal, 
appellee’s opposition thereto, and the hearing held thereon, 
the District Court found that appellant had failed to make 
a showing of excusable neglect in the prosecution of her claim 
and further that she had failed to prosecute the matter with 
due diligence. Under these eixcumstnces, appellee contends 
that, had the District Court granted appellant’s motion to 
vacate the elerk’s dismissed order, it would have been an 
abuse, not an exercise of sound judicial discretion (emphasis 
supplied). Messenger v. United States, supra, at p. 331. 


D. Appellant’s lawsuit was no nearer to trial in 1959 than it was in 1954 


Her case had been pending in District Court from August 
1953 to March 1959—over five and one-half years. It was 
no nearer to trial in March 1959 than it had been four and 
one-half years earlier when in September 1954 service was 
obtained on defendant Busby. At no time during this period 
had appellant moved for a severance of the case as to defendant 
Busby and Negri who were within the District Court’s juris- 
diction so that her claim could have been duly litigated, not- 
withstanding that her counsel had previously indicated such 
Procedure with appellee’s consent in early 1954. And lastly, 


15 | 


exeept for the abortive attempt in mid-1955 to haye the Dis- 
trict Court appoint a guardian ad litem for defendant Meader, 
whom appellant knew to be beyond the Court’s jurisdiction, 
appellant had done nothing prosecutively during the period 
September 1954 through March 1959, except cause alias 
summonses to be issued for the admittedly-absent defendant 
Meader and other nonexistent parties. Surely four and one- 
half years is harassment and delay enough to sanction affirm- 
ance of the District Court Clerk’s order of dismissal for 
failure to prosecute with reasonable diligence. Cf. Barger v. 
Baltimore and Ohio R.R. Co., 75 US. App. D.C. 367, 180 F. 
2d 401 (1942). | 


E. Due diligence and vigor shall attend the fair administration of justice 


The Courts in recent months, having become vitally inter- 
ested in the acute and chronic problem of clearing congested 
court calendars, are recognizing more and more the funda- 
mental rule that due diligence and vigor shall attend the fair 
administration of justice. As was stated in Boling v. United 
States, 231 F. 2d 926 (9th Cir. 1956) at p. 927: 


The power of the trial court to dismiss a cause where 
the matter has become stale by virtue of inaction by 
plaintiff is inherent and has been cerystalized by rule. 
Rule 41(b), Federal Rules of Civil Procedure, 28 
US.C.A. One of the causes of congestion of the trial 
docket is the failure of courts to exercise the authority 
vested in them thus to dispose of cases which are shaky 
or unfounded but which are held on the calendar for 
nuisance value. Since trial judges are hesitant to dis- 
miss such causes of their own motion, for fear of injus- 
tice to some litigant, the device of placing cases in which 
no action has been taken for a considerable time on a 
docket for dismissal, absent a showing of adequate ex- 
planation for the delay, has been used. But even this 
palliative for the admitted evil has been of little avail, 
because of the innate hesitancy mentioned above. Be- 
cause of this fact, an order of dismissal for failure to 
prosecute will never be set aside unless there has been 
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an abuse of discretion, and, of course, such a situation 
is not presumed. 
Clearly, under the circumstances of the instant case, the Dis- 
trict Court exercised sound judicial discretion in affirming the 
Clerk’s entry of dismissal. 


CONCLUSION 


Wherefore, it is respectfully submitted that appellee’s mo- 
tion to dismiss heretofore filed be granted, or, in the alternative, 
that the order of the District Court denying appellant’s motion 
to vacate the Clerk’s entry of dismissal be affirmed. 


Oxrver GascH, 
United States Attorney. 
Cart W. Betcuer, 
Witt1am W. GREENHALGH, 
Assistant United States Attorneys. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15,231 


CHARLOTTE SLAVITT, 
Appellant, 


GLENN F. MEADER, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


I 


APPELLEES' BRIEF IS AN ADMISSION OF APPELLANT'S 
CONTENTIONS THAT THE CLERK'S ORDER AND THE 
APPLIED PROVISIONS OF LOCAL RULE 13 ARE VOID 
Appellant appeals from the District Court's order of April 24, 
1959 denying her motion under Federal Rule 60(b). Her petition asked 
the court to vacate the clerk's nunc pro tunc order of March 10, 1959 
dismissing her action "as of October 1, 1958", made "pursuant to Local 


Rule 13", and to reinstate said action as to all defendants. 
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Appellant's Brief claims that the clerk's nunc pro tunc dismissal 
order, and the applied provisions of Local Rule 13, are void for failures 
of due process, and deprived appellant of her property rights in her law- 
suit in contravention of the Fifth and Seventh Amendments. Further, that 


said applied provisions, and the practice thereunder, contravene the 


statutory injunctions in 28 U.S.C.A. 2071 and 2072; are "inconsistent" 
with the "rules of practice and procedure prescribed by the Supreme 
Court" (2071), as authorized for the district courts under sec. 2072, 
and as adopted by the Supreme Court in the pertinent Federal Rules 

of Civil Procedure, Sears Roebuck & Co. v. Mackey, 351 U.S. 427, 433 
Fn. 5; are contrary to the prevailing Federal law under said Federal 
rules, and to the District of Columbia law as determined in this Court's 
decisions; and that the district court's order denying her motion under 
60(b) to vacate and reinstate, and the findings therein, constitute an 
abuse of discretion. 


Appellees counter these claims with the statement that "appellant 
endeavors to magnify the importance of this appeal by" the number of 
questions presented in her Brief. That there are so Many grounds upon 
which both the nunc pro tunc judgment and the local rule are void is not 
a matter of "magnification" but of wrongs multiplied. There is nothing 
more fundamentally a nullity in law than a void judgment. And it is no 
light matter to claim a district court rule unconstitutional. 


How, then, do appellees meet these grave issues? With nothing. 
Absolutely nothing. They do not choose to uphold or defend the clerk's 
hunc pro tunc order or the applied provisions of Local Rule 13. 


Appellees in their Brief do not deny that the clerk's order is void. 
They do not deny that the contested provisions of Local Rule 13 are void 
for being vague and uncertain; for unlawful delegation of judicial power 
to the ministerial office of clerk of court; and for the failure therein to 
require notice and hearing prior to the enforced forfeiture of property 
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rights. They do not produce "any law, rule or order requisite to the 
prosecution of" plaintiff's claim that required her to procure alias 
summonses within six months of the marshal's last "not found" return. 
They do not affirm any jurisdiction in the court to enforce a local rule, 
revoked in 1941, and dead and defunct. They do not claim any power in 
the court or clerk to provide for, or exercise, an automatic abatement 
of a lawsuit upon the ground of a claimed default that did not exist. They 
do not seek to establish any "consistency" between the "shall stand dis- 
missed" clause of Local Rule 13 and Federal Rule 58. They do not 
support the clerk's refusal to issue the alias summonses requested by 
plaintiff on March 10, 1959. They do not assert any jurisdiction in the 
clerk to enter a nunc pro tunc order without statutory warrant, prior 
notice, hearing, and court order. They do not deny that the hearing 
proceedings on plaintiff's motion under 60(b), and the "insufficiency" 

of the court's findings in its order pursuant thereto, constitute revers- 


ible error. 


In short, appellees do not deny, refute, or present any defense to, 
appellant's contentions with respect to lack of jurisdiction and other 
failures of due process. They have therefore conceded appellant's 
points and arguments with respect to the basic issues involved on this 
appeal. They thus admit that the district court's order denying her 
motion to vacate and reinstate should be reversed and the clerk's dis- 
missal order nullified. 


What matters, then, appellees' arguments under their second point? 


The case of Erick Rios Bridoux v. Eastern Airlines, 93 U.S. App. D.C. 
369, 214 F.2d 207, was an appeal from an order denying a motion under 
60(b)(1) to vacate and reinstate. There the appellant's Brief claimed 
jurisdiction in this Court under 28 U.S.C.A. 1291 and 1294. In reversing 
the order denying Bridoux' petition, this Court said: 

At 208: ''The question is whether a default judg- 


ment should have been set aside by the District 
Court." 


0 


AN ORDER DENYING A MOTION UNDER 60(b) TO VACATE 

AND REINSTATE IS FINAL AND APPEALABLE 

Appellees urge their first point like a lawyer cross-examining 
himself - that is, without any hope, force, or conviction. They "suggest 
doubt" as to the finality and appealability of that order. The “authorities 
appear to show" the order is unappealable. Appellees cite several cases, 
not one of them in point. Not one concerns the finality or appealability of 
an order specifically under 60(b). 


In United States v. Muschany, and in all the cases cited therein in 
appellees’ long and irrelevant quotation, the appeals were from rulings 
on motions for modification of prior judgments, for rehearing, or for 
reconsideration. The Andris case, decided in 1937, is inapplicable. 

Rule 60(b) became effective under the 1938 Federal Rules. In the Salmon 
and Hicks cases, rule 60(b) is neither discussed nor referenced. The 


Salmon case, in fact, cites Cromelin v. Markwalter, 181 F.2d 948, of 
the same 5th Circuit, on another point. After holding that an order 
denying rehearing or new trial is not appealable, the Cromelin case 
continues: 


At 949: "It does not follow from this, however, that 
the appeal is not from an appealable order, for the 
petitions instead of being motions for new trial, under 
rule 59, were motions under 60(b) Rules of Fed. Proc., 
as amended, December 27, 1946, and Dec. 29, 1948, 

28 U.S.C.A., and the order denying the petitions was 
appealable. Klapprott v. U.S., 335 U.S. 601, 69 S.Ct. 
384, 93 L. Ed. 266." re 


This Court's rule 39(a), and Federal Rule 54(a), state that the word 
"judgment", as used in the Rules, includes "any order from which an 
appeal lies." And it is well settled by the decisions of the Supreme Court, 
this Circuit and others, that an order denying a motion under 60(b) is 
final and appealable under 28 U.S.C.A. 1291. Klapprott v. United States, 
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335 U.S. 601; Ackermann v, United States, 340 U.S. 193; Bridoux v. 
Eastern Airlines, this Circuit, supra; Barber v. Turberville, 94 U.S. 
App. D.C. 62, 218 F.2d 34; Greenspahn v. Seagram & Sons, Inc., 2 Cir., 
186 F.2d 616, 618-619; Marachowsky Stores Co. v. O'Connor, 7 Cir., 
188 F.2d 686, 689-690; Cromelin case supra, 5 Cir.; Weilbacher v. 

J. H. Winchester & Co., 197 F.2d 303, 305; United States v. Wissahickon 
Took Works, 200 F.2d 936, 938; Barron & Holtzoff, Vol. 3 (1958) sec. 


——_$_—____— 
1332, p. 434. 


Ii 


APPELLEES' ARGUMENTS UNDER THEIR POINT II 

SUBSTANTIATE APPELLANT'S CONTENTIONS 

Riddled with non-sequiturs and equivocation, appellees’ arguments 
under this point are largely of the "since this is the year 2000 A.D." 
variety. "Assuming" conclusions one does not want to go on record 


as affirmatively stating is nice sophistry. 


(a) Appellees begin, p. 8: "Assuming arguendo that the District 
Court's affirmance of the Clerk's" dismissal order "operated as an 
adjudication of appellant's claim on the merits pursuant to 41(b) of the 
Federal Rules of Civil Procedure (American National Bank and Trust 
Company of Chicago v. United States, 79 U.S. App. D.C. 62, 63. . ., appel- 
lee contends that under the circumstances of this case, there was no 
abuse of discretion" in the court's denial order. 

With that, the matter of "adjudication upon the merits" disappears 
into oblivion. Appellant had cited (Br. 50) the American National Bank 
case for this Circuit's holding that, under 41(b), where a dismissal 
order "otherwise specifies", it does not operate as an adjudication 
upon the merits, also Madden v. Perry 264 F.2d 169. In the American 


case, this Court held that the order did not "otherwise specify." 
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In appellant's case, the clerk's dismissal was entered "without 
prejudice" for "failure to prosecute." (JA 52). The District Court's 
order denied her motion to vacate that order. The dismissal "other- 
wise specifying", where was there any adjudication upon the merits? 
This matter is important to appellant since she has an action pending 
in the United States Court of Claims for an alleged unlawful reduction 
in force. There appellant claims procedural errors and arbitrary 
action bottomed upon the same grounds as this lawsuit. (Appellant's 
Br. p. 45) 


Appellees failed to continue further with their Nealon v. Davis of 


this Circuit, p. 9, Fn. 2. The principles applied in that case are precisely 
those urged by appellant as ruling on the issues here. There, this Court 
affirmed a lower court's order vacating a reinstatement, made in that 
court five years before, as void. That decision holds: (1) a dismissal 
"without prejudice" makes no adjudication of any right or issue involved 
in the case; (2) a district court cannot enlarge its jurisdiction beyond the 
statute or rule prescribing it; (3) an order so entered is void for lack of 
jurisdiction; (4) a void order may be set aside at any time in any proceed- 
ing; (5) and therein quoting 34 C.J. 59 (Appellant's Br. S-5), the clerk is 

a ministerial officer, and "A judgment entered by a clerk who had no 
authority to enter it in the form in which it was entered, is void." 


Appellees' Safeway Stores, Inc. case, p. 9, again favors appellant's 
contentions at pages 775-776. There this Court held that a motion for 
rehearing must be filed within 10 days. If filed later, a district court 
cannot clothe itself with new jurisdiction contrary to the applicable 
Federal Rule to entertain such motion, and an order thereunder is void 
for want of jurisdiction. 


There is no "somewhat analogous situation to the instant case" in 
the Ordnance Gauge Co. case, p. 9 - except, perhaps, that the Circuit 
Court, on appeal, held that the legal conclusions contained in appellees' 


7 


quotation from the District Court opinion were mistaken, 265 F.2d 189, 
195. Under that local rule, plaintiff had notice and opportunity for hear- 
ing prior to dismissal. While such "application" was pending, defendant 
moved under 41(b) and obtained a dismissal with prejudice. Plaintiff 
moved for rehearing, and the opinion quoted was on that motion. The 
District Court held that the dismissal should not have been made under 
41(b) "which prescribes a dismissal with prejudice"; rather, it should 
have been made under the Local Rule which permitted a dismissal with- 
out prejudice. Although affirming the order of dismissal without pre- 
judice, the Circuit Court said the lower court was in error — 41(b) 
permits a dismissal "without prejudice" by the Court so stating in its 
order, thus "otherwise specifying". Furthermore, 41(b) does not "incor- 
porate” the inherent power to dismiss "in a code of procedure", as the 
opinion below stated. As this Circuit Court had said, long prior, in the 
American National Bank case. supra, a dismissal on the Court's own 
motion, under "inherent power" is not provided for in the Federal Rules. 
79 U.S. App. D.C., 62 at 63. See also Societe Internationale v. Rogers, 
357 U.S. 197, 206-207. 


(b) Under their point II A, appellees state, p.10: "Local Civil 
Rule 13 is reasonably incorporative of and consistent with Rule 41(b) 
of the Federal Rules of Civil Procedure." And with that declaration, 
again they drop the point; careful not to reason how or why. Appellant's 


Brief, pages 28-30, points out that Rule 41(b) is the sole procedure pre- 
scribed by the Supreme Court under the Federal Rules for an involuntary 
dismissal for failure to prosecute. That rule provides for motion by 
defendant with particular ground named; notice; hearing; proof of the 
validity of the charge; proof of lack of reasonable diligence under all 

the facts of the case; and jurisdiction in the court for the judgment 
rendered. Under the applied provisions of Local Rule 13 in this case, 
there was no notice, no hearing, no previous "affirmative command" 
requiring appellant to do what she was defaulted for not doing; and no 


jurisdiction in the court or clerk. 
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Appellees do not claim the existence in the contested provisions of 
Local Rule 13 of even a single one of the due process protections contained 
in 41(b). When Congress or the Supreme Court has acted on the particular 
subject matter, that procedure is exclusive. Any local law, rule, sanction, 
procedure, or court order inconsistent therewith is invalid. .Sibbach v. 
Wilson & Co., 312 U.S. 1; United States v. Schaefer Brewing Co., 356 
U.S. 227; Societe Internationale v. Rogers, supra; Atlass v. Miner, 265 
F.2d 312, 319; Shima v. Brown, 77 U.S. App. D.C. 115, 133 F.2d 48, 49, 
c.d. 318 U.S. 787; Rule 83. 


(c) Appellees are in a rut on this business of "inherent power". 
But the precise application in which they claim it to have been exercised 
in this case is again left comfortably vague. On p.10 they say that "even 
in the absence of such a local civil rule," the District Court has inherent 
power to dismiss an action for failure to prosecute. To this bare prin- 
ciple, who says "no"? What is in issue here is not "inherent power" per 
se, but the exercise of that power. The inherent power of a District 
Court is not absolute. It has no inherent power to adopt unconstitutional 
rules. Its jurisdiction is limited to that prescribed by statute pursuant to 
Art. I, Sec. 8 and Art, III of the Constitution, Sears Roebuck, supra. It 
cannot assume jurisdiction. It cannot make unlawful delegations of power 
or "practice" forfeitures of property rights for violations not committed 
(alias summons requirement), 


Courts are constituted by authority. If they act beyond that authority, 


their judgments are void even prior to reversal. Vallely v. Northern F. 
& M. Ins. Co., 254 U.S. 348, 353-354. Lack of jurisdiction cannot be 
waived, U.S, v. Mayer, 235 U.S. 55, 70. Neither consent nor Silence can 
supply it, Chicago B. & Q. R. Co. v. Willard, 220 U.S. 413, 419-421. It 
is upon all these constitutional mandates that the applied provisions of 
Local Rule 13 trespass. In Chic., Ind. & L. Ry. Co. v. Hackett, 228 U.S. 
559, 566, the Court said that an unconstitutional act is:: 
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"as inoperative as if it had never been passed, for 
an unconstitutional act is not a law and can neither 
confer a right or immunity nor operate to supersede 
any existing valid law." 

Furthermore, the inherent power of the district courts has been 
restricted to the adoption of rules "consistent" with the Federal Rules 
establishing the "practice and procedure" for those courts, 28 U.S.C.A. 
2071, 2072; Sibbach v. Wilson Co., supra; Sears Roebuck & Co. v. Mackey, 
supra; United States v. Schaefer Brewing Co., supra; Rule 83. Appellees 
have failed to produce one iota of evidence refuting appellant's supported 
claims of the inconsistencies in the contested provisions of Local Rule 13 
with the pertinent Federal Rules, as discussed throughout her Brief. 


(d) On p. 13, appellees say: ''The District Court found the follow- 
ing facts justifying its action of denying appeliant’s motion" to vacate 
and reinstate. And prior thereto, they spend three pages of their Argu- 
ment reprinting the docket entries, all of which are in the Joint Appendix. 
Is that Appendix in Sanksrit ? 


Reading the mind of the District Court is a redoubtable feat. 
Particularly when the Court's order itself is reversible for failure to 


state the preliminary findings for the determinations made. Kelley, et al. 
v. Everglades Drainage District, 319 U.S. 415, 421-422. Choosing them- 
selves not to uphold or defend the void judgment or the void rule, appel- 
lees talk about "diligence", "discretion", and the district court's "affirm- 


ance" of the clerk's order. Where a judgment is wanting in juris- 
diction, diligence is not in issue, cf. Klapprott v. United States, supra, 
608-611, 613-615; and in Bass v. Hoagland, 172 F.2d 205, 209, c.d. 338 
U.S. 816: The "want of diligence . . . is not the question here but 
the constitutional validity of this judgment under the admitted facts." 
Nor is there any question of "discretion" where a void judgment is 
concerned, Barron & Holtzoff Vol. 3 (1958) sec. 1327, Appellant's Br. 
16, 37. 
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In appellant's Brief, Part B, pages 36-50, she has anticipated and 


already replied to appellees’ views with respect to "diligence". The 
record clearly discloses she did everything she could to further this 
cause consistent with the facts and theory of her case. When she filed 
suit in the Court of Claims, Meader was ordered back to Washington 
where plaintiff could have obtained service upon him. He suddenly went 
beserk and was subsequently discharged from the Navy as insane. That 
he was, and remained, outside the jurisdiction of this District Court was 
no doing of the plaintiff. Her failure to serve him was not wilful, and 

she is not required to do the impossible, Societe Internationale v. Rogers, 
Supra; Tyler v. Mutual Dist. Messenger Co., 17 App. D.C. 85. 

The clerk's nunc pro tunc dismissal order was not made because 
plaintiff did not obtain service upon Meader. It was entered upon the 
ground that she was "delinquent", under Local Rule 13, in that she had 
failed for six months "from the time action may be taken, to comply with 
any law, rule or order requisite to the prosecution" of her claim by hav- 
ing failed to procure alias summonses for the unserved defendants within 
six months of the marshal's last not found return. The question is: Is 
there any such requirement under "any law, rule or order"? The answer 
is - no. And the "practice" of enforcing a forfeiture of property rights 
upon the claimed violation of a law, rule or order not in force is unconsti- 
tutional. It is contrary to the District of Columbia law, as enunciated by 
this Court in Parsons v. Hill, 15 U.S. App. D.C. 532 which case is prac- 
tically on all fours with the facts, and applicable law, in this case. Under 
that case, and under the cases under the Federal Rules cited in Appellant's 
Brief, the original summons remains valid and alias summonses are not 
required. 


Appellees make a to-do about the prior dismissal and reinstatement 
in this case. They hoist themselves on their own petard. All that point 
establishes is that the clerk's prior dismissal was unlawful, too. The 
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full facts are detailed in appellant's Statement of the Case, p. 6 and in 
JA, pages 2; 37-43; 56. That dismissal was entered upon the same 
ground. And when co-counsel was withdrawn - all the prior events 
connected with that dismissal had occurred wholly without plaintiff's 
knowledge, authority, consent or any notification to her - plaintiff 
adhered to what she then thought was a lawful requirement, diligently 
procuring the alias summonses. And while she was so doing, there was 
no dismissal order entered. Nor did the defendants at any time attempt 
any motion under 41(b) upon a claimed lack of diligence. If alias sum- 
monses are not by law required - and appellees do not now claim that 
any such mandate exists or that the "practice" of requiring them is even 
defensible - plaintiff was not "delinquent" at that time of the prior dis- 
missal; and she is not in default now. A dismissal entered upon the 
claimed default of a rule not in existence is void, Fox v. Smith, 58 U.S. 
App. D.C. 345, appellant's Br. 30-32. 


If the "diligence" required of plaintiff to protect her cause of action 
was that of procuring such summonses, she had consistently so complied. 
If such action was due in September 1958, her "slip" then was due to 
mistake, inadvertence, and excusable neglect. No notice had been sent 
her, no order of dismissal had been entered. In the eleven times she 
procured such aliases, she had waited only three times for the notice 
of the 5th month. All others she had obtained prior even to that. When 
on March 10, 1959, she came in again, the clerk unlawfully refused to 


issue same, contrary to the provisions of Federal Rules 4(a) and (g). 


But here again the contested provisions of Local Rule 13 are vague 
and uncertain, as appellant's Brief, p. 19, points out. What exactly does 
"if the delinquency continues for six months" "from the time action may 
be taken" mean? Action may be taken on the last day of the 6th month. 
The last not found return was on March 31, 1958. Since action may have 
been taken on September 30, 1958 - her "delinquency" thus could only 


have begun from that date and thereafter must "continue for six months" 
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- (emphasis added). When, then, she asked for the aliases - even under the 
"practice" of such requirement - on March 10, 1959, that "delinquency" 
had not yet continued for "six months" and could not have been estab- 
lished until March 31, 1959. Thus, even under the ambiguous and 
uncertain language of Local Rule 13 itself, she was not "delinquent" at 
the time of her alias request and the dismissal order was void. As was 
the prior dismissal so prized by appellees. 


Appellees also twice (pages 14, 15) stress appellant's motion for 


a guardian ad litem for Meader as soon as she learned of his mental and 
physical breakdown after being ordered back to Washington by the Navy. 
Appellees conveniently omit mention of the other half of that motion 

(JA 49-51) - to have the Court order a mental and physical examination 
of Meader then in a Naval Hospital at Philadelphia, with a report to the 
Court of the diagnosis and prognosis. That part of the motion was also 
denied, although the order doesn't specifically so state. Is appellees' 
omission of this part of the motion accounted for by the fact that the 
denial of plaintiff's request in such behalf was reversible error? 


Appellant here is suing in tort for claimed libelous actions com- 
mitted in violation of 5 U.S.C.A. 637 which penalizes by fine or imprison- 
ment, or both, any person in the public service who alone, or with others, 
willfully makes any false representations against any person examined 
under the civil service laws for the purpose of injuring the prospects of 
such person from being employed or promoted (Br. 49; S-1). She has 
been deprived of her property rights in her lawsuit by a void judgment 
under an unconstitutional rule enforcing by "practice" a law repealed 
almost a score of years ago. 


The perpetuation of an unconstitutional doctrine, rule or practice 
cannot be sanctioned, Erie R. Co. v. Tompkins, 304 U.S. 64, 79. In 
United States v. Fisher, et al., 2 Cranch 358, 395, the Court said: 
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",  , , that as the court can never be unmindful of 
the solemn duty imposed on the judicial department 
when a claim is supported by an act which conflicts 
with the Constitution, so the court can never be un- 
mindful of its duty to obey laws which are authorized 
by that instrument.” 


And "the interest in finality of litigation must yield where the interests 
of justice” are involved, United States v. Ohio Power Co., 353 U.S. 98, 99. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order appealed 
from is final and appealable, and that such order of the District Court 
of April 24, 1959 should be reversed and the Clerk's nunc pro tunc order 
of March 10, 1959 dismissing this action "as of October 1, 1958" be 
nullified; and further, that the costs of this appeal be awarded to appel- 
lant pursuant to the applicable provisions under Rule 20 of this Court. 
This is a suit against the defendants, jointly and severally, in their 
individual capacities; it is not a suit against the United States. And the 
request for such costs was inadvertently omitted in appellant's Brief 
in her final typing and the printing thereof. And further, that appellees' 
prior motion to dismiss or affirm be stricken. 


Respectfully submitted, 


CHARLOTTE SLAVITT 
2515 Kay Street, N.W. 
Washington 7, D. C. 


Appellant, Pro Se. 


